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PLANNING COMMISSION AGENDA

March 23, 2010, 7:00 p.m.
Multipurpose Room/Council Chamber
Burien City Hall, 400 SW 152" Street
Burien, Washington 98166

This meeting can be watched live on Burien Cable Channel 21 or
streaming live and archived video on www.burienmedia.org

I. ROLL CALL

Il. AGENDA
CONFIRMATION

lll. PUBLIC COMMENT

IV. APPROVAL OF
MINUTES

V. OLD BUSINESS

VI. NEW BUSINESS
VII. PLANNING
COMMISSION
COMMUNICATIONS

Viil. DIRECTOR’S REPORT

IX. ADJOURNMENT

Future Agendas (Tentative)

Rebecca Mcinteer

PUBLIC COMMENT WILL NOT BE TAKEN THIS EVENING.

March 9, 2010

Discussion and Possible Recommendation: Shoreline Master Program Update

BRING MATERIALS FROM MARCH 9™ PACKET

a. Shoreline vegetation
b. Critical Areas/Wetlands
c. Residential development
d. Other

a. None

March 30- Discussion and Possible Recommendation: Shoreline Master Program Update

April 13-To be determined

Planning Commissioners
Jim Clingan (Vice Chair) Joe Fitzgibbon (Chair)

Rachel Pizarro Janet Shull




City of Burien

BURIEN PLANNING COMMISSION MEETING
March 9, 2010
7:00 p.m.
City Council Chambers
MINUTES

Planning Commission Members Present:
Joe Fitzgibbon, Janet Shull, Jim Clingan, Rebecca Mcinteer

Absent:
Rachel Pizarro

Others Present:
David Johanson, senior planner; Scott Gréenberg, planning directer; Bob Fritzen,
Department of Ecology; Nicole Faghin, Reid4Middleton

Roll Call

Chair Fitzgibbon called the meeting'to order.at 7:02 p.m. \Upon the call of the roll all
commissioners were present with the ‘exception'ef Commissiener Pizarro. Chair
Fitzgibbon announced the resignation of Commissioner. Grage from the commission.

Agenda Confirmation

Motion to approve the,agenda as printed was made by Commissioner Mclinteer. Second
was by Commissioner Shull and the motioen carried unanimously.

Public.Comment

ChairFitzgibbon took a'mement to thank the public for the comments made to date about
the Shoreline Master Program. He noted that the commission would continue to receive
written comments on the topic but not oral comments. He stressed that there will be
additional oppaertunities for oral comments before the City Council and when the
Department of Ecolegy reviews the final program.

Mr. Tadas Kisielius, an attorney with the firm GordonDerr, LLP, 2025 1% Avenue,
Seattle, spoke representing the Burien Marine Homeowners Association, a group of
marine shoreline property owners. He asked the commission to consider taking
additional time to receive public comment on the substantive issues. The concern is that
there has been a lack of adequate notice to some of the property owners who will be most
affected by the proposed regulations. Many were given no direct notice of the hearings,
and some who attended the open houses and specifically requested to be notified also
received no notice and as such have not been permitted opportunity to provide
substantive comment. The commission should take all the time it needs to make sure
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everything is done right. The organization has prepared a petition and gathered more
than 400 signatures of people who are supportive of giving more time to the process and
allowing additional public comments to be made.

Approval of Minutes

A February 23, 2010

Commissioner Shull called attention to the first full paragraph on page 8 and the last
paragraph on page 9 and noted that both statements for which she,was given credit in the
minutes were in fact made by Commissioner Grage.

Motion to approve the minutes as amended was made by«Commissioner Mclinteer.
Second was by Commissioner Shull and the motion carried unanimeusly.

Old Business

A. Discussion and Possible Recommendation;«Shereline MasterProgram
Update

1. Follow-up on Planning:Commission Requests for Information

Senior planner David Johanson informedithe commissionersithat the table has been
updated and clarified the ehanges. He noted first thata “meodified” column had been
added on the far left todindicate ifichanges had been to the row. He pointed out that item
15 on page 6 should‘have received a mark in the modified column. A column on the far
right titled “PC Direction” also was added to'capture the consensus of the commission for
each item.

Mr. Johanson clarified thatthe letters “NR” included in the third and four rows were
intended to indicate that,no response was needed at the current time.

Mr. Johanson called attention to item 4 and said the issue related to matching the terms in
the table to.the terms used in the zoning code. He noted that he had added a definition of
“retail” and “office.” Acgording to the direction of the commission, both uses would be
prohibited in the'shoreline jurisdiction. He said the outstanding issues in item 4 were the
Environmental Learning Center, the Marine Tech Lab, and the Ruth Dykeman Center; he
indicated that he had included the definition from the zoning code that would be used.
The commission previously discussed whether the uses should be allowed to obtain a
conditional use or shoreline substantial development permit. Uses not specifically called
out in the table automatically will default to the conditional use process.

Commissioner Shull asked staff what their recommendation would be relative to the uses.
Mr. Johanson said each of the uses already exists. A shoreline conditional use permit
entails both a local process and Department of Ecology approval. The City has a greater
level of control over uses located in city parks. He suggested that the more appropriate
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permit for the Environmental Learning Center and the Marine Tech Lab uses would be
shoreline substantial development. The Ruth Dykeman Center property is subject to its
own very specific zoning and as such would be more appropriate for a conditional use
permit, especially if the site is reused as a community residential facility.

Commissioner Shull said no one was arguing that the existing uses should not be there.
The real issue is the potential for other uses that might follow in the future that might fit
in the categories.

Commissioner Mclinteer indicated her support for the conditional.use permit approach for
the Ruth Dykeman property. She also agreed with staff that shoreline substantial
development is the appropriate process for the Environmental Learning Center and
Marine Tech Lab uses.

Chair Fitzgibbon and Commissioner Clingan concufred.

With regard to issue 7 in the table, Mr. Johanson said staff was recommending replacing
the term “cell towers” with “personal wireless'service facilities,” which is the term used
in the zoning code. He said additional information-had4een added to the table with
regard to what would be allowed in the SPA-2 and RS zones relative to personal wireless
service facilities.

Mr. Johanson noted that item 11 had to do with timpact mitigation and reminded the
commissioners that duringstheir previous discussion itwas,observed that the suggested
language could be either policy.or regulation. He said the recommendation of staff was
to recognize them as both and add the policy language and insert it into the regulations.
As drafted, the language focuses/first on degraded areas and then on areas of restoration
in a mitigation plan.

There was consensus,in favonof the proposal.

Mr. Johanson clarified that all of'the text amendments would be folded into a Planning
Commissien draft for final discussion and approval.

Planning director, Scott Greenberg called attention next to item 15 and the use of the term
“critical fresh water habitat.” He explained that the term is not specifically defined in
either the Shoreline!Management Act or the guidelines. However, there is a checklist that
the Department of Ecology uses in reviewing amendments to critical area portions of
already adopted Shoreline Master Programs. The checklist characterizes critical fresh
water habitat as applying to streams, wetlands, lakes, channel migration zones, and
floodplains designated as critical areas by the local government. The WAC simply uses
the term “designated as such” and does not provide the additional guidelines. Following
the checklist, Lake Burien and its wetlands would be considered critical fresh water
habitat because both are designated as wetlands under the city’s critical areas ordinance
and the Shoreline Master Program. The wetlands regulations being proposed as a part of
the Shoreline Master Program actually provide the protections the Department of

3
R:\PL\Commission\Minits20101030910\030910minitsDRAFT.docx



Ecology would be looking for by using the checklist. Accordingly, staff was not
recommending any further action.

Commissioner Shull said it was her understanding that the Shoreline Master Program
ultimately approved by the City Council will be reviewed by the Department of Ecology
against the checklist. Bob Fritzen, shoreline planner with the Department of Ecology,
explained that under the Growth Management Act critical areas are pretty specifically
defined. In drafting the guidelines, consideration was given to areas in need of protection
that do not technically fall under the critical area definition as defined by the Growth
Management Act. One example would be the near shore area up.to the 20-meter contour
line of all shorelines of Puget Sound that NOAA Fisheries hasdesignated as critical
habitat for salmonids. The guidelines give local governments the authority to include
such areas.

Commissioner Shull said the recommendation of staff for no additional change was
reasonable. Chair Fitzgibbon and the other commissioners concurred.

Mr. Johanson said the revision to item 45 is intended to clarify where non water-
dependent accessory structures can be located. He explained that the language makes it
clear that accessory structures should,not be locatedin the required shoreline setbacks
where feasible. The language would notaffect existing structures.

Commissioner Shull zeroed in on the phrase “wherésfeasible” and asked if someone
could propose a new construetion accessory structure within a buffer area based on a
determination of feasibility. Mr. Johanson said the phrase'is intended to allow for some
flexibility. The primary objective is to ensure that the buffer areas are maintained, but
there could be a scenario in which an accessory:structure could be appropriate in a buffer
area. In all cases, however, the standard,of no net loss will apply.

Chair Fitzgibbonasked if a property owner would need to seek a variance or go through
somesSpecific process in,orderto,be allowed to construct an accessory structure in a
buffer area. Mr. Johansonisaid the task of staff will be to review all such applications
with an‘eye on keeping the buffers'sacrosanct. If no feasible alternative can be
demonstratedy staff could approve the request. No special process would be required.

Commissioner Melnteet voiced concern over including the “where feasible” phrase. She
said it could become a loophole through which a buffer area could be impacted by new
construction. She proposed removing “where feasible” from the proposed language. Mr.
Johanson pointed out that if “where feasible” is not included, any proposal to construct an
accessory structure in a setback would require a variance.

Commissioner Shull said she could envision a situation in which it would be a
compelling reason to allow an accessory structure in a buffer. She added that the
variance process could be very onerous, particularly for a single-family homeowner. She
asked if some other process could be implemented. Mr. Fritzen said Whatcom County
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created what they termed an administrative variance process that is less costly and entails
far less process but which still requires the criteria and the need must be met.

Mr. Johanson said staff would do a little more research and provide additional options at
the next commission meeting.

Commissioner Clingan allowed that because the section applies only to new construction,
a little flexibility might be appropriate. He said he would welcome additional
information from staff at the next meeting.

With regard to item 47, Mr. Johanson said the suggested revision Is intended to provide
clarification as to where the common-line riparian buffer and building setback standards
apply and what they apply to, which are single-family primary residential structures. The
commissioners agreed with the proposed revision.

Mr. Johanson said item 49 related to residential development would be dealt with later
under a separate discussion topic.

Calling attention to item 52 and the issue of noncenforming structures, Mr. Johanson
noted that the commissioners had asked for additional information regarding the
percentage threshold. He said staff reviewed all of the'Shoreline Master Programs shown
on the Department of Ecology website as having, been adopted and included in the packet
materials a table showing how other jurisdictions have useda percentage threshold. The
draft used the 50 percent threshold, which'is indine with the existing nonconforming
section of the zoning code.” The prevailing percentage threshold in the adopted plans
from other jurisdictions is closer'to 75 percent. Additionally, one jurisdiction bases the
percentage on assessed value while all of the'thers use replacement cost.

CommissionerShull askedvif staff had found anything in doing the research that would
warrantdsing a threshold other than 50 percent. Mr. Johanson said the rationale for using
that threshold from the start has been to assure consistency with other city codes, and that
argument is not swayed by.the thresholds used by other jurisdictions.

Commissioner. Clingan recognized the need to be consistent but suggested that the more
appropriate action might be to change the other city codes to reflect the 75 percent
threshold. He voiced support for using the 75 percent threshold in the Shoreline Master
Program and have 1t be based on replacement cost rather than assessed valuation.

Chair Fitzgibbon suggested that if the threshold were predicated on replacement cost, the
restrictions (a), (b), (c), (d) and (e) would likely not apply to as many structures. Mr.
Johanson said that is possible. Key to the section is the fact that the language allows
structures damaged or destroyed to be rebuilt. The provisions of (a), (b), (¢), (d) and (e)
only kick in when the threshold is crossed, and all of them are focused on meeting the
vegetation conservation standards for the area between the structure and the shoreline. If
the threshold were increased, there is less likelihood that the additional vegetation
provisions would be applied.
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Chair Fitzgibbon said none of the provisions (a), (b), (c), (d) and (e) are all that onerous.
He said it would be difficult to envision a situation in which (a), (c) or (d) would
disadvantageously impact the ability of the property owner to reconstruct a damaged
structure. Paragraph (e) could be onerous, but 18 months is a reasonable amount of time
for a reconstruction project to be under way. It is reasonable for the City to ask property
owners to comply with the vegetation conservation standards. He said his inclination was
the keep the threshold at 50 percent, adding that he could be persuaded to change from
assessed valuation to replacement cost.

Commissioner Mclinteer pointed out that assessed value is a fixéd mark that gives
certainty to the homeowner. The replacement cost figure could be the foundation for
what amounts to a guessing game. Shoreline property owners have testified before the
commission about their interests in serving as stewards @f the shoreline, and the
vegetation conservation standards offer ecological function and value.ylncreasing the
threshold will reduce compliance with those standards. With regard to-paragraph (e),
Commissioner Mclinteer said she was somewhat bothered by the notion of having to have
an application filed within 18 months; it may be very diffieult-for a property‘owner to get
all of their ducks in a row in that short amount of time. «<They should be given enough
time to act.

Commissioner Shull said she would agree ¥ paragraph (€) read that the reconstruction
project had to be completed within 18 months. ‘However, the requirement is that an
application must be submitted,within 18'months, which seems very reasonable. She
voiced her support forthe proposed revisionto Issue 52 Inits entirety as it appeared on
page 25 of the packet, including the reference to assessed value.

Commissioner Clingan said he‘'wouldsupport having staff go back and review the
Shoreline Master Programs<f the six or'sa cities that have chosen to go with a 75 percent
threshold to'seeif there is a variation between their regular zoning code and their
Shoreline Master Program. Chair Fitzgibbon said he would support having staff gather
that mfoermation. CommissionerShull said she also was amenable to taking that
approach.

Chair Fitzgibhon,observed that the Whatcom County Shoreline Master Program states

that reconstructionimust begin within 18 months, which is somewhat different from the
proposed language for Burien that only calls for an application for reconstruction to be
filed within 18 months. He suggested the Burien language is more lenient and flexible.

Mr. Johanson called attention to item 52B and said the proposed revision is intended to
clarify that the context of the section is alteration or reconstruction of nonconforming
structures. The section allows for expansions up to certain thresholds within the buffer or
setback.

The commissioners were in agreement with the proposed change.
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2. Public Access

Mr. Fritzen explained that the Shoreline Management Act dictates all master programs
must include a public access element making provision for public access to publicly
owned areas, both physical and visual, within the qualifiers of health, safety and
protecting the environment. Every shoreline development project done by a public entity
must include public access measures, unless it would be unreasonable to do so for
reasons of safety, security or impact to the shoreline environment. Development on
privately owned lands must provide public access where appropriate within the
limitations set out by the guidelines.

Mr. Johanson referred to item 20 and the language from the guidelines regarding the
issue of providing public access while still achieving no'net loss.“ He noted that the
guidelines recognize that the policy goals of the Shoreline Management Act harbor the
potential for conflict. The guidelines also state that the act’s policy of‘achieving both
shoreline utilization and protection is reflected in the provision that “permitted uses in the
shorelines of the state shall be designed and canducted in a'manner to minimize, in so far
as practical...” The Burien document includes several specific policies that talk about
how to achieve the desired outcomess

Mr. Johanson reminded the commissioners how.the proposed policy language was
developed. He said an open house was conducted inyMay 2008,in which the public was
encouraged to highlight thetissues. Those comments werestaken before the Shoreline
Advisory Committee; the committee reviewed each issue and determined what the
appropriate policy should be. The group used\policy language from other jurisdictions,
policy language fromithe City’s adopted Comprehensive Plan, and created some of its
own policy language: In.the majorityof.cases, the committee concluded that the City’s
existing access-related policies should beincluded; in only one instance did the
committee determine,the existing policy language should be modified.

Mr. Greenberg called attention to items 21A through 21L and noted that many of the
commentsypropose a verysimple change to the language of the advisory committee to
add the notion that all of the public access policies should apply only to public lands, not
private lands.” He suggested the commission should come to agreement on that issue first.

Commissioner Clingan asked if the City has the authority to require public access on
private land. Mr. Greenberg allowed that it does under some of the criteria in the master
program, the Shoreline Management Act, and the guidelines. He informed the
commission that for 30 years or so the City of Kirkland has had policy and regulation that
requires a public access trail from Lake Washington Boulevard through private properties
to Lake Washington, which requires a trail easement along Lake Washington with access
to the general public as part of any multifamily development. Kirkland’s policies and
regulations require the same public access but only under certain circumstances. The
proposed policy language for Burien would require private subdivisions of five lots or
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more to provide public access to the shoreline under the same authority the City uses to
require sidewalks, sewer lines and water lines.

Chair Fitzgibbon said the only instance in which the City should want to require public
access on private property would be a new subdivision on the waterfront of five or more
homes.

Mr. Fritzen said if city code were to allow the development of a restaurant on the
shoreline, the non-water-dependent use would need to provide public access. If there is
no opportunity for commercial or industrial development along the marine shoreline,
there may not be any opportunity to require public access on private lands. The
guidelines do call for local jurisdictions to provide standards‘for the dedication and
improvement of public access, and that may apply to subdivisions.

Commissioner Shull allowed that there is no commercial or industrial zoning along any
of Burien’s shorelines, and suggested it would be highly unusual for anyone to come
forward with a rezone request. She said the only tnstance in which she could potentially
envision requiring public access on private property would®e a subdivision affive or
more lots.

Mr. Greenberg said the Ruth Dykeman site,could potentially be redeveloped for a non-
single-family use, though currently there would,be a zoningissue involved in trying to
accomplish that. Assuming the current use was t0 cease andthe new property owner
stepped forward with a prepesed rezone, there S the potential that the City might want to
require public access. AAbsenthaving a provision in the master program, it would be
difficult if not impossible for the City to require public access.

Chair Fitzgibbon asked'if there arercurrently lots on Lake Burien that are large enough to
allow for a_subdivision mtofive or more‘lots. "Mr. Johanson said the anecdotal evidence
is that there are some,lots on the lake that are large enough based solely on their total
area,«The minimum-otsize under the zoning in place around the lake is 7,200 square
feet,'s0a property would have to-have a minimum of 36,000 square feet. Access
easementsiare excluded from the total, so generally it would take even more land.
However, heeause Lake Burien is considered a critical area, clustering is allowed, and
that could reduce the amount of access needed.

Mr. Greenberg clarified that staff was recommending changing the draft language of item
31A to refer to subdivisions of more than four parcels.

There was consensus in favor of making the change as recommended by staff.

Commissioner Shull expressed concern over limiting the ability of the City to require
public access only on public lands. She allowed that while the opportunities to require
public access on private lands are very limited, the fact is that the Shoreline Master
Program, once approved, will live for a very long time. There could conceivably be a
circumstance in the future in which the City may want to require public access in
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association with a privately proposed project. She said she was clear on the fact that
nothing in the proposed language would allow the City to require public access on any
existing developed privately owned property.

Commissioner Clingan argued that there would be no harm in including the phrase “on
public lands” in the various policies referenced by item 21 given the limiting factor of
subdivisions having more than four parcels.

Commissioner Shull called attention to 21C and the proposed language “Public access to
shoreline areas on public lands within the City must protect private property rights, public
safety, and individual privacy.” She suggested the addition of4‘onpublic lands” could be
interpreted as meaning the City will not seek to protect shoreline access on private lands.
Mr. Greenberg said if the decision of the commission is not to require public access on
private lands, the proposed language would not matter.

Chair Fitzgibbon voiced concern over use of thedword “shall” in item 31A. He suggested
that if the language were to be adopted, the City Council would need to takeithe
additional step of clarifying which shorelines'should be inglay. All new developments
that meet the criteria would be required to provide publiC access; the City would not have
the leeway of being able to determineg,that public access may not in fact be appropriate in
any specific instance, such as where a subdivision of more than four lots has only one lot
on the water and the rest located in the uplandarea away from the water. Mr. Greenberg
said regulation language is always more directive. Pelicy language more often uses
words such as “should” or“may.” He alloweddthat aswritten the City would require
public access in all instances where the criteria were met, but he stressed that public
access can be eitherphysical or visual, and that where it is physical certain design
standards apply.

CommissionerMcinteer. commented that'Burien is not a city that excludes people; it is a
city thatewelcomes people and,wants people to be able to enjoy the outdoors. There are
limitations that may come by way of public safety or private property rights as well as
envirgnmental standards. She said'she would not support focusing the City’s right to
require public access only.on public lands; that would be too limiting.

Chair Fitzgibhon,concurred. He said there are provisions in the document that ensure the
protection of private property rights and ecological functions. He noted, however, that
including the phrase “on public lands” could be appropriately included in some of the
policies, especially in'PA 4. Adding the phrase liberally would limit the ability of the
City to be flexible.

Commissioner Shull said she would resist making changes to any language taken from
the existing Comprehensive Plan, absent a compelling reason to do so.

Mr. Greenberg reviewed the proposed changes to item 21A. He said the notion of using
the word “promote” in place of “increase” would make the language inconsistent with the
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Shoreline Management Act. There was consensus to leave the language of 21A as
proposed by the advisory committee.

Mr. Greenberg said the recommendation of staff for 21B was to keep the original
language and not make any changes. The proposed change would change the language
from applying to existing developments to applying to new developments, and would
apply only to existing public access and not potential future public access.

Chair Fitzgibbon asked how the proposed language would impact property owners on
Lake Burien where there is currently no public access. Mr. Greenberg said the language
applies to access to the water, and where there is no existing public access, there is
nothing to impair or detract from. By using the term existing public access, one could
argue that the starting point would be the date of adoption of the:xmaster program. If there
is an approved legal public access in the future, no one‘should be-allowed to impair or
detract from access to the water, either physical or ¥isual. Chair Fitzgibbon said he could
see the intent but suggested there might be another way to word it to make it easier to
interpret.

Commissioner Shull proposed replacing “...not impair.or detract from the public’s
existing public access to the water” with “...not impair or detract from public access to
the water.” Chair Fitzgibbon said he could.support that. Commissioner Mclnteer
concurred.

Commissioner Clingan askedhif an issue'wouldde createdishould a property owner plant
a tree that blocks the view of the water from:the roadway under the language as proposed
by Commissioner Shull. Mr. Greenberg polices PA 11 and PA 12 are applicable to that
situation. Depending,on the situation, the planting of a tree that blocks a view corridor
could in fact result inanyissues

Nicole Faghinwith Reid Middleton suggested that the issue would be whether or not the
tree was planted on private property or in a designated public access or view corridor.

Staff agreed to give the issue additional consideration and come back with a
recommendation.

Mr. Greenberg said\thedntent of item 21C is to address the balancing act the Shoreline
Management Act talks about. He said the proposed change was to revise the language
from “Public access to the city’s shorelines should be designed to provide for public
safety and to minimize potential impacts to private property and individual privacy” to
“Public access to shoreline areas on public lands within the city’s shorelines should be
designed to provide for public safety and to minimize potential impacts to private
property and individual privacy.”

Chair Fitzgibbon suggested the proposed language change would actually weaken the
protections of private property rights, public safety and individual privacy. He said he
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would not support the language change, but would support using the word “should”
rather than “shall.”

The consensus opinion was in favor of leaving 21C unchanged.

With regard to item 21D, there was consensus to not include “on public lands” and to
include “with no net loss of shoreline ecological function.”

Mr. Johanson said item 21E was heavily discussed by the advisory committee. He said
the idea is that public access should be spread out to make it available to all
neighborhoods. If the City should decide to pursue new public@ccess, it should look first
at reaches that do not have existing access. He pointed out that the proposed policy
language was originally taken from the Comprehensive Rlan"butwas modified by the
advisory committee.

Chair Fitzgibbon said the policy is not one that néeds to stay the way itiisy, He said there
has been a lot of concern voiced that has beepfreasonable. Responding tothe concerns
will not lessen the overall thrust of the plan toward improying the public’s access to the
water. By including the phrase “...highest priority.s.” may create an impression that is
not accurate relative to the intent of the plan.

Commissioner Shull concurred. She'stressed that the potential for any new public access
is highly limited given that the shoreline is mostly built out. “Ideally, every stretch should
have some sort of public aceess. Future'possibilities for public access will be rare and
they could be adjacentdo existingypublic access points. She said she would be open to
eliminating or modifying the “highest priority” language.

Commissioner Clingan suggested thataccess should not be valued more than the quality
of the lake. . He.said the “highest priority”’ language is not particularly useful, nor the
following sentence with the three sub-items.

Commissioner Mclnteer said she'was okay with the first sentence of 21E, including the
notion of dispersing publi¢ access throughout the shoreline areas. The “highest priority”
language could end up working against the notion of adding new public access points.
She said she was,in favor0f the mechanisms to obtain public access.

Commissioner Shull agreed that the mechanisms to obtain access should be retained in
the policy. She noted that there have been concerns raised by the public about the City’s
use of eminent domain to bring about new public access, and stressed that that approach
is not one of the mechanisms listed in the proposed policy language.

Mr. Greenberg said the existing Comprehensive Plan policy reads “The City should seek
opportunities to develop new waterfront access points or other shoreline access through
tax-title properties, donations of land and waterfront areas, and acquisition using grants
and bonds.” He suggested that including the mechanisms to obtain would not be
absolutely necessary.
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Commissioner Shull noted her support for retaining the first sentence, including the
notion of dispersing public access throughout the shoreline, and said she could support
eliminating the mechanisms to obtain.

Commissioner Clingan said he could support eliminating the entire first sentence.
Commissioner Mclinteer said that would be her recommendation as well.

Chair Fitzgibbon observed that the commission would not be able to complete its
discussion of the proposed policy language without calling an additional work session
ahead of the next regularly scheduled meeting.

It was agreed to schedule a special commission meeting for Mareh 16. The commission
also discussed scheduling a review of the final draft befare it is farwarded to the City
Council.

New Business -- None

Director’s Report

Chair Fitzgibbon took a moment to ‘express. the gratitude of the commission for the
service of Commissioner Grage. He said she will be missed:

Adjournment
Motion to adjourn was made by Commissioner Shull.

Chair Fitzgibbon adjourned the‘meeting at 9:24 p.m.

Approved:

Joe Fitzgibban,chair
Planning Commission
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Susan Coles

From: Lisa Clausen

Sent: Monday, March 22, 2010 9:37 AM
To: Susan Coles

Subject: FW: SMP

FY| for staff....

From: Public Council Inbox

Sent: Monday, March 22, 2010 9:36 AM
To: 'Paula Anderson'

Subject: RE: SMP

Thank you for your message to the Burien City Council. It will be included in the Correspondence for the Record for an
upcoming Council meeting.

L. Clausen
City Manager’s Office

From: Paula Anderson [mailto:mudwagon@juno.com]
Sent: Friday, March 19, 2010 3:33 PM

To: Public Council Inbox

Subject: SMP

Re; Burien SMP draft:

I am very concerned with the direction the SMP is going. I hope the council will take the needed time and
energy to make this a good regulation.

It is imperative that you understand all of the following:
90.58 RCW  Shoreline Management act of 1971. This is an updated law that governs shoreline. Plcase

understand 90.58.020 regarding
single family residence & 90.58.100 (5)

173-27 WAC  Shoreline Management Permit & Enforcement.. This with 90.58 RCW are the state
shoreline regulations for shoreline
permits. Please review 173-27-020 "Minimum procedural requirements as necessary".

173-27-040 2 (g)
"single-family residence means......

173-26 WAC State Master Program. This mandates that Burien developes their own SMP & how to do it.

Title 25 Shoreline Management.  This is the current Burien Shoreline plan. This with the state regulations
allow residents to
have a 20' setback from the OHW 25.16.100 C
DOE will forgo the Dec. 1st deadline as long as Burien continues to work on the SMP, so
this doesn't need to be a rushed ,
regulation. The Burien SMP is allowed to have




a No Net Loss of ecological functions, and ecological functions may be impaired by

development. 173-26-186 (8)
Public access does not have to be allowed. "if access is shown to be incompatible due to

reasons of safety, security, or
impact to the shoreline environment" 173-26-221 (4) Public access (d) (ii).

I feel the current SMP Draft is overly restrictive to the approximately 400 properties at a

value I would guess over
$200 million dollars.

I feel the advisory committee & the planning commission did not properly use or apply 90.58

RCW 173-26 173-27.
or acknowledge the change from the current Burien Title 25 Shoreline Management & the

New SMP draft.

I hope this helps the council in making the SMP a great document regulating some of the
nicest and most valuable

residential private property in the city of Burien.

If you have any questions, please feel free to contact me.

Thank you,

Greg Anderson
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March 18, 2010

RECEIVED

VIA EMAIL AND U.S. MAIL MAR 19 2010

Planning Commission G ITY OF B U R I EN
City of Burien

400 SW 152nd St

Suite 300

Burien, WA 98166

Re:  Comments on the Draft Shoreline Master Program
Dear Members of the Planning Commission:

We represent the Burien Marine Homeowners Association (BMHA), a group of Burien
residents whose property is in the regulated shoreline along the Puget Sound. BMHA is very
concerned with several of the proposed requirements being considered as part of the new Burien
Shoreline Master Program (SMP). As we have previously described in written and oral
testimony, the City has failed to adequately engage shoreline property owners, the portion of the
community that will be most affected by these regulations. Accordingly, we have asked for
more time to engage the City in an honest dialogue leading to changes in the SMP to address
these concerns. With a dialogue, we believe that Burien can adopt regulations that meet
requirements of state law but are sensitive to the concerns of the BMHA and other citizens. To
facilitate your review and take the first step towards this dialogue, we have prepared and
enclosed a redline of various chapters to identify areas of concern and propose detailed revisions
that may address BMHA’s concerns.

In general, BMHA is concerned that many of the specitic requirements being
recommended by staff for the SMP go far beyond the requirements of the Washington
Department of Ecology’s Shoreline Master Program Guidelines, Chapter 173-26 WAC (the
“Guidelines”) and do not adequately consider several fundamental provisions of Washington’s
Shoreline Management Act, Chapter 90.58 RCW (the “SMA”). The SMA establishes several
key principles, including protection of shoreline ecology, preservation of public access to
shorelines and prioritization of residential uses along the shoreline. The City’s approach favors
protection of shoreline ecology and public access to the shoreline, but does not adequately
recognize the priority the SMA gives to single family residences nor does it adequately protect
residents’ investment in their property. The appropriate balance seems to have been lost in the
current draft.
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The City’s approach of favoring shoreline ecology to the detriment of residential
shoreline uses is inconsistent with the SMA. The Act recognized that single family residences
are a “preferred use” along shorelines. “[A]lterations of the natural conditions of the shorelines .
. . shall be given priority for single family residences and their appurtenant structures . . .. "
RCW 90.58.020. The Act expressly requires master programs to include provisions for the
“protection of single family residences and appurtenant structures against damage or loss due to
shoreline erosion.” RCW 90.58.100. Single family residences are so much a preferred use that
their construction is exempt from obtaining a Shoreline Substantial Development Permit. RCW
90.58.030.(3)(e)(iv).

Similarly, property rights are to be protected in all SMPs. For example, the “Governing
principles of the Guidelines™ note that local governments should assure that “proposed regulatory
or administrative actions do not unconstitutionally infringe upon private property rights.” WAC
173-26-186 (5). Local governments are directed to “design and implement such regulations and
mitigation standards in a manner consistent with all relevant constitutional and other legal
limitations on the regulation of private property.” WAC 173-26-186 (8)(b)(i). Ecology has
expressly acknowledged that any approach to implementing the “no net loss” requirements “must
honor the requirements established in case law concerning nexus and proportionality of
requirements imposed on development . . ..” What Does No Net Loss Mean in the 2003 SMA
Guidelines, Draft Publication 04-06-020, June 2004, Department of Ecology.

We encourage Burien to adopt revisions to strike a better balance that protects shoreline
ecology, promotes public access, while simultaneously prioritizing and protecting residential
shoreline uses and property rights of shoreline owners. The Guidelines expressly recognize that
“local governments have reasonable discretion to balance the various policy goals of this chapter,
in light of other relevant local, state, and federal regulatory and nonregulatory programs, and to
modify master programs to reflect changing circumstances.” WAC 173-26-186(9).

In particular and as further detailed in the attached redline, BMHA requests that the
planning commission revisit its policies and regulations governing four specific subjects: (1)
setbacks; (2) shoreline armoring provisions; (3) restrictions on shoreline property to protect
public access; and (4) nonconforming use provisions.

First, the 65 foot setbacks proposed in the current draft are excessive and do not
adequately recognize existing residential development. In our review of the City’s inventory, we
were unable to find any detailed evaluation of existing marine shoreline buffers or the proximity
of existing development to the shoreline in the City’s various reaches, beyond vague
characterizations. This detailed evaluation of existing conditions is critical. Many marine
shoreline property owners have houses that would fall within the proposed 65 foot setback.
Indeed, many lots are as short as 85 feet deep, such that a 65 foot setback would render most of
the property undevelopable or nonconforming. This nonconforming status will have a
significant impact on property values and on ability to refinance and to sell properties.
Moreover, the basis and justification for these setbacks is also not clear from the publically
available material. The City needs to examine existing marine shoreline buffers and benefits of
buffers in areas that have already been altered for an urban environment. Unless and until the
City has scientific evidence that significant additional setbacks are needed on properties that
have already been developed to an urban level, it is improper to include additional setbacks
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requirements in the SMP under the guise of being needed to avoid loss of ecological function. In
light of these concerns, BMHA proposes changes to the draft regulations to recognize existing
development and the altered marine shoreline. With the proposed changes, the City could
impose the city’s 65 foot buffer on undeveloped lots, but would preserve the existing 20 foot
buffer on developed residential lots. These changes would protect shoreline ecology to an
appropriate degree for a developed urban area while avoiding creation of nonconforming single
family homes on a broad scale.

Second, BMHA is concerned that the City’s provisions governing shoreline stabilization
methods do not adequately recognize or allow property owners to maintain, repair and replace
their existing infrastructure as necessary to protect their property. The City’s stated preference in
the current regulations for non-structural stabilization methods in the name of protection of
shoreline ecology may be appropriate for new development. However, it is not appropriate to
force owners of already developed properties that are protected by structural shoreline
stabilization methods to implement the City’s policy preference. Restoration from existing urban
conditions may be encouraged but it should not be forced upon property owners at great cost and
risk of damage to their property including their primary residential structures. To the contrary ,
the SMA expressly requires master programs to include provisions for the “protection of single
family residences and appurtenant structures against damage or loss due to shoreline erosion.”
RCW 90.58.100. BMHA proposes changes to the regulations governing shoreline stabilization
that will implement the City’s policy with respect to development of new shoreline stabilization
infrastructure but will allow residential owners to reasonably maintain, repair and replace
existing shoreline stabilization infrastructure.

Third, BMHA has concerns with the City’s efforts to increase visual and physical
shoreline access to the detriment of private property rights and existing residential development.
In several instances the City seeks to improve or enhance shoreline views from public parks and
streets in excess of what the SMA allows. Notably, the only portion of the SMA that expressly
protects views does so for existing residential views and protects only against new shoreline
development in excess of 35 feet. See RCW 90.58.320. The general policies in RCW 90.58.020
offer limited protection of views from public parks and streets, but the City’s provisions far
exceed that limited policy. Similarly, BMHA has significant concernts regarding the City’s
vague but significant policy effort to create new pocket parks and street end parks that could
have significant potential adverse impacts to the neighboring property owners and communities.
To address both these concerns the BMHA proposes changes that better acknowledge and
protect private residences consistent with the SMA and other legal authority. At the very least,
the City’s environmental review for this non-project action must take into consideration impacts
of this policy on neighboring communities.

Finally, BMHA is concerned that the City’s nonconforming use provisions are overly
restrictive. Because the City has increased restrictions on existing shoreline development, the
City should simultaneously allow some more flexibility to existing development and uses that
were legally established under existing or prior codes. Instead, the City appears to have adopted
an approach that is even more restrictive than Ecology’s default nonconforming use provisions in
WAC 173-27-080. Accordingly, BMHA requests changes that afford existing uses more
flexibility to reasonably repair and remodel.
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We request that the Planning Commission take the time necessary to review and consider
all reasonable comments, especially those of the regulated community most affected by the
City’s proposed changes. Even if it is necessary to delay the Planning Commission’s
recommendation to the Council until such time as the comments can be addressed, the City still
has time to complete the SMP update within the timeframe required by statute.

BMHA proposes that during this additional time period, BMHA and other stakeholders
be engaged in further dialogue with the City in order to ensure that the adopted SMP both
complies with the applicable Guidelines and addresses the needs and concerns of affected
property owners. If given the opportunity, we look forward to working with the Planning
Commission to address BMHAs substantive issues.

Very truly yours,

GORDONDERR LLP

o

Tadas Kisielius
tkisielius@gordonderr.com




Chapter II. General Goals and Policies



20.20.001 Purpose

The Shoreline Master Program goals and policies of this chapter reflect the aspirations and
concerns that Burien citizens and stakeholders expressed about the City’s shorelines
during community and Shoreline Advisory Committee meetings. These goal and policy
statements, along with the shoreline land use map, are the foundation for specific
guidelines concerning how to regulate and manage activities occurring within the City’s
shoreline jurisdiction.

The goals and policies of this element apply to all water bodies and shorelands that meet
the definitions set forth in RCW 90.58.030 unless otherwise specifically stated in the goal or
policy. Burien’s shorelines includes those lands extending landward for two hundred feet
in all directions as measured on a horizontal plane from the ordinary high water mark;
floodways and contiguous floodplain areas landward two hundred feet from such
floodways; and all wetlands and river delias associated with the streams, lakes, and tidal
waters. Water bodies in Burien that meet the applicable definitions include Puget Sound
waterward to mid channel and Lake Burien.

20.20.005 General Goals and Policies
Goal ALL

Develop, implement, and maintain a Shoreline Master Program that results in no net loss of
shoreline ecological functions and processes, balances public and private interests in the
shoreline, protects private property rights, prioritizes single family residential uses among
authorized alterations, and considers other relevant programs,

Pol. ALL 1 The Shoreline Master Program shall result in no net loss of shoreline
ecological functions and processes.

Pol. ALL 2 Regulation and management of Burien’s shorelines should be guided by
ongoing and comprehensive science.

Pol. ALL3  The City should be proactive in managing activities within the shoreline
jurisdiction.

Pol. ALL 4 Implement an adaptive management approach to respond to changes and to
ensure continued effectiveness.

Pol. ALL 5 The Shoreline Master Program should balance private use and enjoyment
of tidelands and adjacent lands with the benefit to the greater public benefit
that shorelines provide, while recognizing the rights of individuals to use
and develop private property in a manner consistent with City and other
applicable regulations,
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Pol. ALL 6 When Shoreline Master Program regulations are developed and applied,
they should consider site-specific characteristics.

Pol. ALL 7 Regulation and management of the City’s shorelines should be coordinated
with relevant local, state, federal, and other programs. Such programs
include, but are not limited to, those administered by: City of Seattle, City
of Normandy Park, City of SeaTac, King County, Washington Department
of Ecology, Washington Department of Fish and Wildlife, Washington
Department of Natural Resources, Puget Sound Partnership, United States
Army Corps of Engineers, Muckleshoot Tribe, Puyallup Tribe, and Water
Resource Inventory Area 9.

Pol. ALL 8 Consider an incentive base system to encourage redevelopment projects to
comply with accepted shoreline best management practices and standards.

20.20.010 Economic Development Element

Goal ED

Insure healthy, orderly economic growth by allowing those economic activities which will
be an asset to the local economy and which result in the least possible adverse effect on the

quality of the shoreline and surrounding environment.

Pol. ED 1 Protect the beauty and function of the natural environment to maintain a
community where workers want to live and work.

Pol. ED 2 Promote actions ensuring a clean and attractive community.

-~ - a s . . . «
Pol. ED 3 Encourage and protect residents” investments in and improvements to their

private property because they are beneficial to the local economy and

property values and help create a clean and attractive community.

20.20.015 Shoreline Public Access Element
Goal PA

Increase and enhance public access to shoreline areas, consistent with the natural
shoreline character, private property rights, and public safety.

Pol. PA 1 BNew developments, new uses, and activities on or near the shoreline
should not impair or detract from the public’s access to the water,

Pol. PA 2 Publicly owned shorelines should be limited to water dependent or public
recreational uses, otherwise such shorelines should remain protected open
space.

Shoreline Advisory Committee Draft 11-2 11/17/2009

[ Formatted: indent: Left: 0", Hanging: 1"

)




Pol. PA 3 Where provided, Ppublic access to the City’s shorelines should be ( Formatted: Font: (Default) Times New Roman )
designed to provide for public safety and to minimize potential impacts
to private property and individual privacy.
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Pol. PA 4

Pol. PA5

Pol. PA6

Pol. PA 7

EWhere provided. public access should be previded-as close
as possible to the water’s edge without adversely affecting a
sensitive environment_or private property rights and
personal privacy, and should be designed for handicapped
and physically impaired persons.

Prior_to development of new public access areas, Fthe City
should establish and implement a planning process to
identify seekpotential opportunities to develop new public
access areas-#-ecutionsdispersed-thiougheoutthe-shereline,
Through the planning process the City shall inventory

available opportunitics and factors that will help evaluate the

sites, _including: the character _of the surrounding

eighborhood. proximity to surrounding private properties,
ability nf the area and sunoundmg cummumtv o s__m)ur{ the

sunounc]mg community, and other \atcw @d risk
management considerations. During the planning process,
the City shall seek input from the general public and

ru.]dcnts in thc 1111mcdmn. vlcmltv of :hc identified nublu.

Iwuiti prioritize Wﬁwﬂﬂd—m—mﬂ—cﬂi

reaches without existing public access if feasible. Only after

the city has identified potential public access areas through

this planning process. the City may consider Mthe following
mechanisms to obtain access to the shoreline-ielude:

a. Tax-title properties;
b. Donations of land and watetfront areas; and
¢. Acquisition using grants and bonds.

The vacation or sale of street ends, other public right of ways
and tax title properties that abut shoreline arcas shall be
prohibited. The City should protect these areas for public
access and public viewpoints,

le..l(mnkm of new street end parks mmlre% nroncr

input; lr.I{.ntll'v and |111l|g5|tc impacts on the nc!ghbmln_g_

cnmm unity and rc‘.ldum.s‘ mclu(hnﬂ. parking: ensure public

appropriate szL in rcldimn to the surrounding

neighborhood. Only with proper planning, W-waterfront
street ends shewld-can bereessnized-as:

a.  As umpersnt-potential community resource that can
provides visual and physical access to the Puget
Sound;
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Special use parks which can serve the community, yet
fit and support the character of the surrounding
neighborhoods;

A-destinatien-resenree—where-Provide limited facilities
and enhancements-are-provided that are carefully
tailored to avoid impacts on the character of the
surrounding community and neighboring private

properties.

Pol. PA 8 The City should manage and develop waterfront street ends
by:

a.

o

f.

Supporting their use by residents city-wide, yet ensuring
that the street ends and their supporting facilities are
developed at a limited level, scale exand capacity whick
that are appropriate to the neighborhood character, protect
private property and personal privacy, promotes safety,

and s consistent with City risk management practices;

Ensuring that: the parks are located only in areas
where there re adequate parking opportunities to meet
new parking demands; that the parks are an
appropriate scale to avoid parking impacts on the

surrounding communities; that adequate public
parking is available:; and that any new parking that is

developed would be harmonious with the surrounding
neighborhood;

Ensuring that the waterfront street ends are preserved and
maintained with limited enhancements, such as places to
sit or rest which fit in with the natural environment of
the area;

Installing signs that indicate the limits of the public’s
right of access and encourage appropriate use;

Installing limited trail improvements and
enhancements to allow access to the water, only if:
the surrounding community can support the
demands associated with new trail improvements
and enhancements: the City can ensure the safety
of the public and local residents; and new trail
improvements and enhancements do not adversely
impact private property rights and personal
privacy;

Minimizing the potential impacts associated with their use
on adJacent prlvate property, nersonal prlvgl, and public

] o

fencing, adequate visual buffers, |mlmt¢.d hours of

public access, site design that ensures separation of
public and private uses, and posting signs that inform the
public of the limits of the public access; and
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Pol. PA 10

Pol. PA 11

Pol. PA 12

Pol. PA 13

20.20.020

Shoreline Advisory Committee Draft 1I-6

Pol. PA9

g Developing a street ends plan that promotes waterfront
access.

Waterfront street ends or other shoreline access should be
planned in conjunction with the affected neighborhoods.
However, the broader community should be notified
during the public notification process.

The City should disseminate information that identifies all
locations for public access to the shorelines.

etthanced-and-conserved-while recognizing that-
Promote a coordinated system of connected pathways,
sidewalks, passageways between public buildings, beach walks
on public beaches, and shoreline public access points that
increase the amount and diversity of opportunities for walking
and chances for personal discoveries.

Recreation Element

Goal REC

Develop a well-maintained, interconnected system of multi-functional
parks, recreation facilities, and open spaces that: is attractive, safe, and
accessible for all geographic regions and population segments within the
City, supports the community’s well-established neighborhoods and
small town atmosphere; and-does not adversely impact shoreline
ecological functions and processes; and does not adversely impact nearby
residential uses .

Pol. REC 1

Pol. Rec 2

Pol. REC 23

The City should seck 1o ensure recreational boating and fishing
opportunities in Puget Sound.

Recreation facilities in the shoreline area should be
restricted to those dependent upon a shoreline location, or
those benefiting from a shoreline or in-water location that
are in the public interest.

Recreational developments should be located, designed and

11/17/2009

Comment [A1]: These provisions, as written,
extends SMA provisions significantly to the
detriment of priority residential shoreline uses. The
only provision of the SMA expressly goveming view
is RCW 90.58,320, which protects views from
nearby residences and only protects those views
from structures higher then 35 feet. The SHB has
also interpreted RCW 90.58,020 to require (in the
context of project review) limited protections of
public views from roads and parks. The City should
strike these provisions or significantly reduce their
reach.
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operated to be compatible with, and minimize adverse
impacts on, environmental quality and valuable natural
features as well as on adjacent surrounding land and water
uses. Favorable consideration should be given to proposals
which complement their environment and surrounding land
and water uses, and which leave natural areas undisturbed
and protected.

Pol. REC 43 Public information and education programs should be
developed and implemented to help ensure that the public is
aware of park regulations and private property rights, and to
prevent the abuse of the shoreline and its natural ecological
system.

Pol. REC 54  The City shall plan to provide, in coordination with other
agencies and the public, a range of park facilities that serve a
variety of recreational and open space purposes. Through the
planning process the City shall inventory available
opportunities and factors that will help evaluate the sites.
including;: the character of the surrounding neighborhood,
proximity to surrounding private properties, ability of the
area and surrounding community to support the demands
associated with new public recreation areas. impacts on the
surrounding community, and other safety and risk
management considerations. During the planning process.
the City shall seek input from the general public and.
residents in the immediate vicinity of the identified public
recreation areas. Such planning should use the following
designations and guidelines to provide such diversity:

 Formatted: Ingent: Left: 0", First line: 0"

1. Mini or Pocket Park

Use Description: Passive recreation or specialized facilities that may serve a
concentrated or limited population such as children or senior citizens.

Service area: Approximately 1/3 of a mile radius.

Size: No minimum to approximately one acre.

Desirable Characteristics: These parks should be in close proximity to
dwellings and or other centers of activity. Mini parks should be designed

for limited #rtensive-use, consistent with the surrounding community, and
sheuld-be accessible and visible from surrounding area.

Examples: In Burien these types of parks are primarily private parks
consisting of beach access for adjacent subdivisions, view appreciation
areas (bench or platform), picnic tables and trees in a small area,
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children’s play area, game tables, or planted areas.

Other Considerations: Since maintenance costs of these smaller parks are
high relative to their service areas, few jurisdictions are able to meet the
desired quantity, This type of park is most suitable to provide unique local
needs, such as shore access, or as a consideration in the design of new
development. The City should seek a variety of means for financing and
maintaining mini-parks, including considering opportunities for community
stewardship and grant or private funding.

2, Regional Parks

Use Description: Areas of natural or ornamental quality for outdoor
recreation such as picnicking, boating, beach activities, swimming, and
trails. Such parks may contain special amenities, facilitics or features that
attract people from throughout the surrounding region, Such facilities
require extensive on-site parking and good access by automobile.

Service area: Approximately 1/2 to | hour driving time.

Size: Approximately 90 acres,

Desirable Characteristics: Contiguous to or encompassing significant
natural resources.

Examples: Seahurst Park.
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Pol. REC 6

3. Special Use Park

Use Description: Specialized or single-purpose recreational activities such as
walking and bicycle trails, street ends, or areas that preserve buildings, sites
or features of historical significance.

Service area: Variable.

Size. Depends on nature of facility.

Desirable Characteristics: Compatibility with adjacent facilities and uses.
Examples: Examples within Burien shoreline consist primarily of
designated view points and historical markers, and waterfront street ends

(including those at SW 170th P1., SW 163rd PI., and at the intersection of
Maplewild Ave. SW and SW 172nd St.).

4. Conservancy Park

Use Description: Conservancy parks are formally designated public
resource areas. In such parks the primary management objectives are
protection and management of historical, cultural and natural resources,
including fish and wildlife habitat areas and may include appropriate
passive recreational activities.

Service area: None,
Size: As appropriate for the resource.

Desirable Characteristics: As appropriate for the resource.
Examples: Currently Salmon Creek Ravine is most appropriately classified
in this category although its feasibility for including other types of park
activities consistent with its character should be evaluated. This category
would also apply to any significant formally designated land, protected

wetlands or steep slope areas by private or public means.

When planning new parks and recreational facilities, the City shall require

or provide measures sufficient to mitigate impacts to nearby private
propertics. Appropriate¢ mitigation measures may include: adequate visual
buffers: fencing: restricted hours of public access: site design that ensures
separation of public and private uses: nmtlm,_slgna that inform the public
3 sation of adequate resources and
provisions for public safety. Addnmnallv the Citv will review for and
require mitigation of parking impacts associated with the public access
amenities on the surrounding neighborhood.
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Pol. REC 57 Access for motorized vessels should be discouraged at Seahurst Park.
Access for non-motorized craft should be considered if access for such
craft can be provided in an environmentally-sensitive manner.

Pol. REC 63 Where appropriate, recreational developments should make adequate
provisions for:

a.  Vehicular and pedestrian access, both on-site and off-site;

b.  Proper water supply and sewage waste disposal methods;
c.  Security and fire protection;
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Pol. REC 97

Pol. REC 108

Pol. REC 119

d. The prevention of overflow and trespass onto adjacent properties,
including but not limited to landscaping, fencing and posting of property;
and

e. Buffering of such development from adjacent private property or
natural area.

Trails and pathways on steep shoreline bluffs should be located, designed
and maintained to protect bank stability without the need for shoreline
armoring.

Mooring buoys, in general, are beneficial in enabling increased
recreational opportunities. However, the City should ensure that their
possible negative effects on physical and visual environments are avoided.

Artificial marine life habitats should be encouraged in order to provide
increased aquatic life for recreation. Such habitats should be constructed
in areas of low habitat diversity and in consultation with the Department
of Fisheries.

Pol. REC 128 The linkage of shoreline parks, recreation areas and public access points

with linear systems, such as hiking paths, bicycle paths, casements and /or
scenic drives, should be encouraged.

Pol. REC 13%4 Development of recreational facility along City shorelines should

implement Low Impact Development techniques whenever feasible.

20.20.025 Circulation Element

Goal CI

Provide safe, reasonable, and adequate circulation systems in the shoreline area that will
have the least possible adverse effect on unique or fragile shoreline features and existing
ecological systems, while contributing to the functional and visual enhancement of the

shoreline.

Pol.CI'1

Pol. CI 2

Pol. CI 3

Minimize impacts to the topography and other natural characteristics of the

shoreline by appropriately locating transportation routes. New roadways for

vehicle circulation should be located outside of or minimized within the
shoreline area.

Cross Puget Sound bridges should be prohibited within the Burien
shoreline jurisdiction.

ProvideMaintain and/or erhaneeprovide physical and visual public access

to the degree required by RCW 90.58.020 along shoreline public roads and

trails when appropriate given topography, views, natural features, and
surrounding land uses.
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Pol. CI 4 Public transit systems should provide service to designated shoreline
public access points.

Pol. CI 5 Wherever practicable, safe pedestrian and bicycle movement on and off
roadways in the shoreline area should be encouraged as a means of

personal transportation and recreation,

Pal. CI 6 Parking in shoreline areas should directly serve a permitted shoreline use.

Pol. CI 7 Parking facilities should be located and designed to minimize adverse
impacts, including those related to: stormwater runoff; water quality;

visual qualities; public access; and-vegetation and habitat maintenance;
and compatibility with surrounding uses.

Pol. CI 8 Parking should be planned to achieve optimum use. Where possible,
parking should serve more than one use. -

Pol. CI 9 Utilities are necessary to serve shoreline uses and shall be properly
installed so as to protect the shoreline and water from contamination and
degradation.

Pol. CI 10 Utility facilities and right-of-ways should be located outside of the

shoreline area to the maximum extent possible. When utility lines require a
shoreline location, they should be placed underground.

Pal. CI 11 Utility facilities should be designed and located in a manner which
preserves the natural landscape and shoreline ecology and minimizes
conflicts with present and planned land uses.

Pol. CI 12 Parking for new non-residential non water dependent uses should be

located as far away as feasible from shorelines.

20.20.030 Land Use Element
Goal USE

Provide functional and attractive shoreline uses that are appropriate in scale, configuration,
and location, and are sensitive to and do not degrade habitat and ecological systems and
other shoreline resources.

Pol. USE 1 The Shoreline Master Program shall govern the development of all
designated shorelines of the City. Lands adjacent to these areas shall be
managed in a manner consistent with the Shoreline Master Program.

Pol. USE 2  The City will strive to ensure that basic community values are reflected in
the City's land use and decision making processes, while recognizing the
rights of individuals to use and develop private property in a manner
consistent with City regulations.
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Pol. USE 3

Pol. USE 4

Pol. USE 5

Pol. USE 6

Pol. USE 7

Pol. USE 8

Pol. USE 9

Ensure the appropriate location, design, and operation of all activities,
development, and redevelopment in the shoreline,

Incentives should be available to encourage the removal and/or reduction of
non-conformances.

If feasible, septic systems should be connected to the sanitary sewer
system where connections are available.

Any-existingsingle-familylot-that-waslegallysubdivided-or-legally-ereated-

g 5 5t & ORI Hehing
purpeses-providingthe size-of-thedot-was-netredueed-by-more-than-50-

B

ﬁfvﬂded-{im&ﬂplicuhle—ﬁe{haeé&rhﬂeewﬂ;ge,-ef-iﬁenl—afm-fewieﬁﬁnﬁr

0

Fesitaie e the s code nre e Comment [A2]: This is a substantive regulation
and not a policy. BMHA proposes incorporating the
. R . X ) provision, along with some revisions, into the
When determining buildable lot size for residential development, the area of nonconforming use provisions

a lot covered by water (including but not limited to lakes or the Puget
Sound) shall not be included in the calculation.

The planned densities for single-family development should encourage a
lower development potential in areas with development constraints.

The Low Density Residential Neighborhood designation will provide for
low-density residential development. Development within this designation
includes existing neighborhoods that are zoned for four units per acre or less.

Allowed Uses and Description: The Low Density Residential Neighborhood
designation allows single family residential uses and their accessory uses at
a density of 4 units per acre or less, due to the constraints posed by critical
areas. This policy may be implemented by more than one zoning category,
based on the ability of the land and public facilities to support development.
Development standards, for such items as impervious surfaces, streetscapes,
sidewalks and stormwater drainage, may vary within each zoning category
based on the existing character of the area.

Designation Criteria: Properties designated Low Density Residential
Neighborhood should reflect the following criteria:

I.  The area is already generally characterized by single-family residential
development at four units per acre or less; and

2. Relative to other residential areas within the City, the area is
characterized by lower intensity development as shown on Map LU-2.
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3. The land is designated as a potential landslide hazard area, steep slope
area, or wetland on the City of Burien’s Critical Areas Map,

4. The existing and planned public facilities for the area cannot
adequately support a higher density.

5. The area is subject to existing impacts from high levels of airport-
related noise.

Pol. USE 10 Clustering of housing units may be allowed on lots designated for residential
development that contains steep slopes and are located adjacent to an urban
environment.

Pol. USE 11 As slope increases, development intensity, site coverage, and vegetation
removal should decrease and thereby minimize the potential for drainage
problems, soil erosion, siltation and landslides. & -

Formatted: Indent: Left: 0", Hanging: 0.95",
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regulations, not policies.

I T S 0y > S5 i [Comment [A3]: These are substantive
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Pol. USE 12

Pol. USE 13

Pol. USE 14

Pol. USE 15

Pol. USE 16

Pol. USE 17

Pol. USE 18

Pol, USE 19

Pol. USE 20

The City should prehibit-restrict new development on areas prone to
erosion and landslide hazards. Further, the City should restrict
development on potentially unstable land to ensure public safety and
conformity with existing natural constraints, unless the risks and
adverse impacts associated with such development can be
appropriately mitigated.

Land uses on steep slopes should be designed to prevent property damage
and environmental degradation, and to enhance open space and wildlife
habitat.

Where there is a high probability of erosion, grading should be kept to a
minimum and disturbed vegetation should be restored as soon as feasible.
In all cases, the City shall require appropriate site design and construction
measures to control erosion and sedimentation.

City should have development standards that promote the siting of new
structures such that they will not require shoreline stabilization and
protective measures in the future.

Shoreline stabilization and protective measures should be limited in number
and extent. The use of “soft” stabilization and protective measures, such as
vegetation, is preferred over the use of “hard” measures, such as concrete
bulkheads.

Encourage joint-use activities in proposed shoreline developments.
Wakes generated by vessels operating in the shoreline area should be
minimized in order to reduce adverse impacts on the shoreline
environment,

Limit use of pesticides and herbicides within shoreline jurisdiction.

Development should be designed to minimize impacts to both views of the
shoreline and views from the water consistent with RCW 90.58.320 and

RCW 90.58.020. Building orientation, height and the creation of view

corridors shall be considered in site and structure design.

20.20.035 Conservation Element

Goal CON

Preserve and enhance shoreline natural resources in order to: protect public health, safety,
and welfare; maintain the integrity of the natural environment; and preserve the quality of life

in Burien.
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Pol. CON 1  Protect eriticat-areas-end-shoreline ecological processes and functions
through regulatory and non-regulatory means. Protection may include
acquisition of key properties, regulation of development, and incentives to
encourage ecologically sound design.

Pol. CON 2 The City shall ensure that uses and development in shoreline areas is
compatible with the shoreline environments designated in this Shoreline
Master Program. Adherence to these designations will ensure that
sensitive habitat, ecological systems, and other shoreline resources are
protected.

Pol. CON 3

aﬁee{:hkwkﬂmmlkfegﬂmmwaﬂd-eemhhm&eﬂnd—mﬂ&ea%m
Areas-Ordinance:

Pol. CON 5  New-developmentorredevelopmentshould-aveid-or-mitigate-additional-

Pol. CON 6  Fhe-CiiyshaH-mptainasystemotdevelopmentresulations-ond-a-

Pol. CON 7 FheCupsintl-require-perimti-ferieveapproval-before siynetivityeor

Pol. CON 8  FheCityshat-developland-useresulationsto-butfereritionhareasfrom-

Pol. CON 9  FheCity-requires-the-use-of-Best-Avatable Setence for-proteeting-eritieal

REW 36704172413 o Comment [A4]: The City’s SMP should be

independent of the City’s CAC. 1tis inappropriate
. . . . . . to simply incorporate parts of the CAO by reference,
Pol. CON 10 The City should provide education and technical assistance on low-impact There are different standards under the GMA for
d 1 e critical areas than under the SMA. Combining the
evelopment techniques. two would confuse these standards and lead to
potentially inadvertent consequences.

Pol. CON 11 Provide public outreach and education about shoreline ecological

functions and processes, and engage the public in stewardship and
enhancement activities.
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Pol. CON 12 Encourage minimizing the amount of impervious surfaces in new
development through the use of appropriate low-impact development
techniques and removing paved areas or using retrofit options in existing
developments, where applicable, to minimize runoff.

Pol. CON 13 The City shall consider the impacts of new development on water quality

as part of its environmental review process and require where appropriate
any mitigation measures.

Pol. CON 14  Educate the public on water quality issues and impacts of stormwater
flow.

Pol. CON 15 Educate individuals and households about different ways to reduce
pollution.

Pol. CON 16| H-ne-tepsibles

pkmﬁiﬂg—welmﬂewﬁhmﬂtkb&e&ﬁlﬁrfdmmmpmn-m

Pol. CON 17| Adwetand-funetions-should-be-eonsidered-nevaluntinewetland-
Pol. CON 18
Pol. CON 19

Fo 3 n = : AT L =~ e z ; }
sare-busin-withinowhich-the-impaets-oceus: | Comment [A5]: While these policies may be

appropriate in the context of a critical areas
. . . . regulation, they are inappropriate in the SMP, which
Pol. CON 20 The City shall consider the impacts of new development on the quality of is more limited in scope and uses diffevent standards,

land, wildlife and vegetative resources as a part of its environmental review
process and require any appropriate mitigating measures. Such mitigation
may involve the retention of significant habitats.

Pol. CON 21  The City shall encourage an increase in tree canopies through the addition
and the preservation of existing vegetation and use of landscaping as an
integral part of development plans.

Pol. CON 22| The City sheuld-require encourages development-proposalsto-inelude use
of non structural measures to stabilize soils, hillsides, bluffs and ravine
sidewalls and to promote wildlife habitat by removing invasive vegetation
and retaining s+restoringnative vegetation.

Pol. CON 23 The City should consider developing policies that balance the removal of
vegetation to preserve and enhance views with the need to retain
vegetation to promote slope stability and open space.
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Pol. CON 24 Enhance riparian vegetation to improve shoreline ecological functions and
processes where possible.

Pol. CON 25

Pol. CON 26

Pol. CON 27

b—Priority-species-and-habitats-listed-in-the-Adopted-King-County-
ComprehenstvoMentloventber004:

e—ChelHsh-areas:

d—%elsend-cclrassbadss

Pol. CON 28| #sshrmid-wrikditieheuld-hesheinaied tronal conserrntinnnd

Pol. CON 29| dhie-tipnshouldsnspretharbabiintpeinerethrovshonthe Ciaeares

Comment [A6]: While these policies may be
appropriate in the contexi of a critical areas

. . L i . ] regulation, they are inappropriate in the SMP, which
Pol. CON 30 Native plant communities and wildlife habitats shall be integrated with is more limited in scope and uses different standards.

other land uses where possible. Development shall protect wildlife habitat
through site design and landscaping. Landscaping, screening, or vegetated
buffers required during development review shall retain, salvage and/or
reestablish native vegetation whenever feasible. Development within or
adjacent to wildlife habitat networks shall incorporate design techniques
that protect and enhance wildlife habitat values.

Pol. CON 31

‘I::dﬂL Comment [A7]: This is an overly restrictive
' policy that may have unintended consequences on
recreational boating and fishing in the Puget Sound.
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Pol. CON 32

Pol. CON 33

Pol. CON 34

Pol. CON 35

The City shall promote voluntary wildlife enhancement projects which
buffer and expand existing wildlife habitat, through educational and
incentive programs for individuals and businesses.

The City shall seek (o retain as open space, those areas that provide
essential habitat for any rare, threatened or endangered plant or wildlife
species.

The City should maintain, protect and enhance greenbelts riparian
corridors and wildlife habit corridors so that the extent and intensity of the
built environment is balanced by these natural features.

The City shall work with property owners to encourage non-purchase
options such as conservation easements, current use easements, and
development covenants to preserve open space and greenbelts within the
city’s neighborhoods. The City should also accept donations of properties
where public access is anticipated or planned.

20.20.040 Historic, Cultural, Scientific, and Educational Element

Goal HCSE

Identity, protect, preserve, and restore buildings, sites, and areas in the shoreline having
historic, cultural, scientific, or educational value for educational purposes, scientific
endeavors, and enjoyment by the general public.

Pol. HCSE 1 The City should protect buildings, sites, and areas in the shoreline having

Pol. HCSE 2

Pol. HCSE 3

Pol. HCSE 4

historic, cultural, scientific, or educational value through designation,
acquisition by purchase or gift, and incentives for preservation.

Ensure that properties having historic, cultural, scientific, or educational
value are protected from undue adverse impacts associated with public or
private uses and activities.

The City should consider developing and implementing measures which
preserve trees of historical significance.

Encourage educational projects and programs, including signage, that
foster a greater appreciation of the importance of buildings, sites, and
areas in the shoreline having historic, cultural, scientific, or educational
value, as well as of shoreline management and environmental
conservation.
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20.20.045 Flood Prevention and Minimization Element
Goal FLD

Prevent and minimize flood damage to public and private property by locating
development away from flood-prone areas and by protecting and restoring shoreline
ecological functions and processes.

Pol. FLD 1 Discourage new development in shoreline areas that would be harmed by flood
conditions, or which would create or intensify flood hazard impacts on other
properties.

Pol. FLD 2 The capacity of natural drainage courses shall not be diminished by
development or other activities.

Pol. FLD 3 New structural flood hazard reduction measures shall only be allowed
where demonstrated to be necessary, and when non-structural methods are
infeasible and mitigation is accomplished. New structural flood reduction
measures shall be located landward of associated wetlands and wetland
buffer arcas, except where no altemative exists as documented in a
geotechnical analysis.

Pol. FLD 4

Comment [A8]: This is a major policy that could
have significant unintended consequences on
existing residential development.

20.20.050 Restoration Element
Goal REST

Restore areas which are ecologically degraded to the greatest extent feasible while
maintaining appropriate use of the shoreline,

Pol. REST 1 Promote restoration actions that are doable, practical, and effective.

Pol. REST 2 The City shall be a good steward of public lands and should integrate
restoration and/or enhancement of fish and wildlife habitats into capital
improvement projects whenever feasible.

Pol. REST 3 Establish incentives that provide opportunities for new development or
redevelopment activities in the shoreline to restore impaired ecological
functions and processes. Incentives might include, but are not limited to:
flexible development standards (e.g. setbacks, height limits, lot coverage),
reduced or waiver of permits fees, and tax relief.

Pol. REST 4 The City shall promote voluntary shoreline enhancement projects through
educational and incentive programs for individuals and organizations.
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Pol. REST 5

Pol. REST 6

Pol. REST 7

Pol. REST 8

Pol. REST 9

Pol. REST 10

The City should implement the restoration plan associated with this
Shoreline Master Program.

IIn the urban conservancy environment, improve natural stream and
shoreline conditions to an environmental quality level that supports the
retum and continuation of salmon runs and eliminates fish blockage:

Setrestbttheenndestrenne chnmre b <bondd-beprrimined- o rosiored e de
sttt -enbthiioirhererer—trohrsontitor o ppofuities o sk

In the urban conservancy environment. #increase availability of
large woody debris and opportunities for recruitment in the
nearshore zon

Restore degraded shoreline areas with native species.

The City should investigate partnerships with local environmental groups,
city, state or county agencies, or tribes to implement projects and conduct
follow-up monitoring and reporting.
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General Provisions

!U.!U.UUI Flgure 3 gliure"ne FETI‘I‘!IE I_q E

Type of Shoreline Permit Required for Shoreline Uses and Modifications’
Shoreline Residential Aquatic Urban Conservancy
Aguaculture X Cu X
at Mooring Buay N/A cu N/A
Boat Ramp X X X
Boal House (covered moorage) X X X
Breakwater & other in-water structures N/A X N/A
Bulkheads GUSDP cu GUSDP
Cell towers cu N/A X
Community Beach cu cu X
Docks, Piers and Fioats cu cu cu
Dredging NIA X N/A
il X X X
Floating home NIA X NJA
Flood protection SDP SDP SDP
Forestry (clearing) cu N/A cu
Grading cu N/A cu
Habitat Enhancement or Restoration SDP SDP SDP
ndustrial & Ports X X X
etty X X X
Mining X X X
Park [ell] N/A cu
Eeueation SERCU SBRCU SBRCU
esidential SDP NIA sSbpP
Single family**
Residential NIA cu
Multi family She
Bchools Ccu N/A Cu

Erans;girtaliﬁ Facilities SDP X SDP

SDP ghoreline substantial development permit
CU  Shoreline conditional use permit

X Prohibited

NIA - ot applicable

1 Prohibited in critical saltwater habitats and Lake Burien
3 . Allowed if necessary to construct a permitted use

Shoreline uses not listed in the matrix above are subject to a shoreline conditional use permit.
Exempt from shoreline substantial development permit requirements if this is for construction of
only one detached unit built by an owner, lessee, or contract purchaser who will be occupying the
residence, in accordance with WAC 173-27-040(g), as amended.
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20.30.005 Applicability

The following provisions shall apply to all uses and activities that are not otherwise exempt
within the City of Burien’s shoreline jurisdiction. These regulations are based on general
goals and policies without regard to shoreline designation based upon elements of the
shoreline detailed in Chapter II of this shoreline master program consistent with RCW
90.58.100(2) and implement the principles as established in WAC 173-26-186 and WAC
173-26-221.

x Land Use

x Archaeological and Historic Resources

x Critical Areas

x Flood Hazard Reduction

x Public Access

x Shoreline Vegetation Conservation

x Water Quality, Storm Water, and Nonpoint Pollution

20.30.010 Impact Mitigation
1. Policy

a. Impacts to the ecological functions and values shall be mitigated to result in no
net loss of shoreline ecological functions and process.

(For additional policy guidance please refer to Chapter I General Goals and Policies,
pgs. 1-2, 12-15 and Chapter 111 Management Policies, pgs. 2-4.)

2. Regulations

a. All shoreline development and uses shall occur in a manner that results in no net
loss of shoreline ecological functions to the greatest extent feasible, through the
location and design of all allowed development and uses. In cases where impacts
to shoreline ecological functions from allowed development and uses are
unavoidable, those impacts shall be mitigated according to the provisions of this
section.

b. To the extent Washington’s State Environmental Policy Act of 1971 (SEPA),
RCW chapter 43.21C, is applicable, the analysis of environmental impacts from
proposed shoreline uses or developments shall be conducted consistent with the
rules implementing SEPA (BMC Chapter 14 and WAC 197-11).

c. Where required, mitigation measures shall be applied in the following sequence of
steps listed in order of priority.
i. Avoiding the impact altogether by not taking a certain action or parts of an
action;
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ii. Minimizing impacts by limiting the degree or magnitude of the action and its
implementation by using appropriate technology or by taking affirmative steps
to avoid or reduce impacts;

iii. Rectifying the impact by repairing, rehabilitating, or restoring the affected

environment;

iv. Reducing or eliminating the impact over time by preservation maintenance;

v. Compensating for the impact by replacing, enhancing, or providing
substitute resources or environments;

vi. Monitoring the impact and the compensation projects and taking the

appropriate corrective measures.

d. In determining appropriate mitigation measures applicable to shoreline
development, lower priority measures shall be applied only where higher priority
measures are determined to be infeasible or inapplicable.

€. Required mitigation shall not be in excess of that necessary to assure that
proposed uses or development will result in no net loss of shoreline ecological
functions.

f. When requiring compensatory measures or appropriate corrective measures
pursuant to the priority of mitigation sequencing above, preferential consideration
shall be given to measures that replace the impacted functions directly and in the
immediate vicinity of the impact. However, alternative compensatory mitigation
within the watershed that addresses limiting factors or identified critical needs for
shoreline resource conservation based on watershed or comprehensive resource
management plans applicable to the area of impact may be authorized.
Authorization of compensatory mitigation measures may require appropriate
safeguards, terms or conditions as necessary to ensure no net loss of ecological
functions,

20.30.015 Land Use

The following provisions apply to all development and uses regardless of whether a
shoreline substantial development permit is required.

1. Policies

a.  Preference for shoreline permitted uses shall first be given to water dependent
uses, then to water related and water enjoyment uses.

b.  The city should be proactive in enforcing shoreline regulations and provide
sufficient resources to ensure enforcement occurs,

(For additional policy guidance please refer to Chapter 11 General Goals and Policies,
pgs. 8-11 and Chapter III Management Policies, pgs. 2-4.)
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2. Regulations

a. The application of master program policies and regulations to all uses and related
modifications shall assure no net loss of ecological functions necessary to sustain
shoreline natural resources.

b. Water dependent uses shall only be allowed overwater if the overwater location is
necessary for the operation of the water dependent use. Uses which are not water
dependent shall not be permitted overwater unless specifically stated otherwise in the
regulations for the applicable shoreline environment,

20.30.020 Archaeological and Historic Resources

According to the state shoreline management guidelines, if archaeological or historic
resources have been identified in shoreline jurisdiction, the local government is required to
collect information about these resources and contact the state historic preservation office
and local affected Indian Tribes. The county and the state maintain inventories of both
archaeological and historic resources. These sites and artifacts are protected by several
state provisions:

RCW Chapter 27.53— Archaeological Sites and Resources
This state law makes it illegal to knowingly disturb an archaeological site on public or
private lands without a state-issued permit.

RCW Chapter 27.44— Indian Graves and Records

This state law makes it illegal to knowingly disturb Native American cairns, petroglyphs
and graves on public or private lands without a state-issued permit. Selling any Native
American Indian artifacts or remains removed from a cairn or grave is also illegal.

WAC 25-48—Archaeological Excavation and Removal Permit
This provision establishes procedures for application for and issuance of state permits for
excavation and/or removal of archaeological sites and resources.

1. Policy

The City should ensure conservation of significant archeological and historic amenities in the
shoreline areas and include on the inventory of registered sites maintained by the
Washington State Office of Archaeology and Historic Preservation, and tribally identified
sites.

(For additional policies refer to Chapter I General Goals and Policies, pg. 15.)
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2. Regulations

a. Archaeological sites located in shoreline jurisdiction are subject to state and
federal regulations as well as to the City of Burien Shoreline Master Program.

b. The City shall notify the relevant Native American tribe(s) when an application
for work in the shoreline area is filed.

c. All shoreline permits shall contain the requirement to stop work immediately and
notify the City, affected tribes and the Washington State Office of Archaeology
and Histotic Preservation if an artifact is discovered. The property owner will be
required to provide for a site inspection and evaluation by a professional
archaeologist for review by the relevant tribes and agencies prior to proceeding
with the development or activity.

d. Archaeological excavations may be permitted subject to the provisions of this
shoreline program.,

20.30.025 Critical Areas

Critical areas include the following areas and ecosystems: wetlands, critical aquifer
recharge areas, fish and wildlife habitat conservation areas, frequently flooded areas, and
geologically hazardous areas. Critical saltwater and critical freshwater habitats are also
types of critical areas within shoreline jurisdiction.

1. Policies

a. In assessing the potential for net loss of ecological functions or processes, project
specific and-eumulative-impacts should be considered.

b. Development standards for density, frontage, setbacks, impervious surface,
shoreline stabilization, vegetation conservation, buffers, critical areas, and water
quality should protect existing shoreline ecological functions and processes.
During permit review, the Shoreline Administrator should consider the expected
impacts associated with proposed shoreline development when assessing
compliance with this policy.

(For additional policy guidance please refer to Chapter Tl General Goals and Policies,
pgs. 12-15 and Chapter Il Management Policies, pgs. 2-4.)

2. Regulations

a. ,’BMC 19.40—Critical areas (City of Burien Ordinance 394, adopted October 20,
2003) shall apply to the shoreline jurisdiction with #hetwo exceptions; (1) buffers
from marine shorelines are governed by BMC 20.30.050; (2) ¢laims that regulations
deprive an owner of -efthe reasonable use are addressed in shoreline variance
provisions, and the reasonable use provisions contained in BMC 19.40.070 (4).do_
not apply.
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b. Development proposals shall adhere to the applicable submittal requirements (a
critical area report specific to the critical area) as specified in the Critical Areas
Ordinance.

¢.  Development shall not intrude into, over, or within 10 feet from critical saltwater
habitats (e.g., eelgrass) except when an alternative alignment or location is not
Jeasible and the development would result in no net loss of critical saltwater
habitat.

d. When this Master Program requires mitigation, the mitigation sequence described in
section BMC 20.30.0 10 shall be followed.

20.30.030 Flood Hazard Reduction

The following provisions apply to actions taken to reduce flood damage or hazard, as well
as to uses, development and shoreline modifications that may increase flood hazards. Flood
hazard reduction measures may consist of nonstructural measures such as setbacks, land
use controls, wetland restoration, biotechnical measures, and storm water management.
Flood hazard reduction measures may also include structural measures such as the weir at
Lake Burien, floodwalls, dikes and elevation of structures consistent with the National
Flood Insurance Program.

1. Policies

a. AdlaNew shoreline development and-sses-shall be located and designed to prevent
avoid the need for future shoreline stabilization and structural flood hazard reduction

measures ferthe-life-ofthe-developmentto the extent feasible.

b. Flood protection structures may be allowed in shoreline jurisdiction if a shoreline
substantial development permit is obtained.

c. New and expanded public flood protection measures may be permitted subject to
City of Burien review and approval of a critical area study and the approval of a
Federal Biological Assessment by the federal agency responsible for reviewing
actions related to a federally listed species.

d. New structural flood protection measures shetd-anly-be-are allowed when
necessary to protect new and existing development _(including nonconforming
structures) or to facilitate restoration projects.

e. When emergency repair of flood protection structures are necessary, permits for

the work including mitigation, should be obtained upon abatement of the
emergency or the structure must be removed.
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f. Maintain the outlet weir at Lake Burien to provide a relatively constant lake level
to minimize the potential for flooding.

(For additional policies refer to Chapter II General Goals and Policies, pg. 16.)

2. Regulations

a. Non-structural flood protection measures shall be used instead of structural
solutions unless the project proponent demonstrates that a non-structural solution is
not feasible and there would be no net loss of shoreline ecological functions.

b. Allflood protection measures, including repair and maintenance, shall conform to
standards set forth in approved floodplain management plans, when available.

c. Flood protection shall not have adverse impacts on the property of others.

d. Flood control methods must be consistent with BMC 15.55-Flood Damage
Prevention and BMC 19.40-Critical Areas.

e. Subdivision proposals shall be consistent with the need to minimize flood damage
by conforming to the adopted Base Flood Elevation regulations.

20.30.035 Public Access

Public access can includes physical aceess or visual access. Physical uccess is of the ability
of the general public to reach, touch, and enjoy the water's edge, to view the water and the
shoreline from adjacent locations and/or to travel on the waters of the state-atd-to-view-the
water-and-the-shorelinefrom-adineent-loentions, Access with improvements that provide
only a view of the shoreline or water, but do not allow physical access to the shoreline is
considered visual access.

1. Policies

a. When provided, Ppublic access to shoreline areas should be designed to provide
for public safety and to minimize potential impacts to private property and
individual privacy.

b. When provided. Ppublic access should be previded-as close as possible to the
water’s edge without adversely affecting a critical area such as a wetland or_
adversely affecting private property and individual privacy.

c. Private views of the shoreline, although considered during the review process, are
not expressly protected. Property owners concerned with the protection of views
from private property are encouraged to obtain view easements, purchase
intervening property or seck other similar private means of minimizing view
obstruction.
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(For additional policies refer to Chapter II General Goals and Policies, pg. 2-4 and
Chapter III Management Policies, pg. 2-4.)

2. Regulations

4. Priorto dwdopmml of new public access areas. the City should establish and
mplumn; g D ggnmg process tu identify potential opportunities for new public
. ss the City shall inventory available
opportunities and Fau:on that will help evaluate the sites, including: the character of
the surrounding ncu.hborhood Dmxlmlly 1o surrounding nl'l\r'dti.? nrm)crm.s dbllll\"

identified public access opportunities,

shereline-in-aceordancewith-RCW-35.70.035. Comment [A3]; It is unclear what is meant by

* this provision as written, The SHB has interpreted
RCW 90.58.020 to require limited protections of
public views from roads and parks, but this
provision, as written, extends that beyond what is

bee. The City encourages Yvisual access to outstanding scenic areas shaH-be-provided- Leouited;
with-the-previsten-etthrough enhancement of roadside pullovers or broadening of
road shoulders.

ed. If a public road is located within shoreline jurisdiction, any unused right of way
shall be dedicated as open space and public access.

é-¢. Unless it is not feasible, Ppublic access shall be required for all new shoreline
development and uses, except for; water dependent uses, individual single family
residences and subdivisions of less than four parcels.

Public access to shoreline areas shall not be required where it is demonstrated to
be infeasible because of incompatible uses, safety, security, or constitutional and
other legal limitations that may be applicable.

e-g. When the City or an applicant creates > )
these regulations. the City shall also require or Dmvldc measures \ui“hclcm to
mlugatc impacts from the nublu: access on near hv nrlvate pmpurucs Appmpnatc

of public access, sltt. design that ensures sepa ratmn of’ Dubllc and Drwmc uses :md

posting signs that inform the public of the limits of the public access.
Additionally, the City will review for and require mitigation of parking impacts
associated with the public access amenities on the surrounding neighborhood

£h. The City shall utilize alternate methods of providing public access when
appropriate and feasible, such as off-site improvements, viewing platforms,
separation of uses through site planning and design, and restricting hours of
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public access.

&1._Public access improvements shall not result in a net loss of shoreline ecological
functions.

bi._Required public access sites shall be fully developed and available for public use
at the time of occupancy or use of the development or activity.

k. _Public access easements and permit conditions, when required. shall be
recorded on the deed where applicable or on the face of a plat or shart plat asa
condition running in perpetuity with the land and shall occur |

perst-apprevalprior 10 construction or nu,upang:)d. Comment [A4]: The timing proposed in the

original language does not work, For example, a
B i . L. project proponent should not be required to record an
J=l.__Future actions by the applicant or other parties shall not diminish the usefulness easement as a condition of a permit before appeal

or value of the public access site. penio e laecd of appeals are resalved.
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20.30.040 Shoreline Vegetation Conservation

Vegetation along the shoreline plays a number of important roles including providing
bank stability, habitat and wildlife corridors, shade and cover, wood and organic debris
recruitment. By slowing erosion and retaining sediments, riparian vegetation reduces
pollutants including nitrogen, phosphorus, hydrocarbons, PCBs, metals, and pesticides.
Shoreline vegetation also prevents excessive turbidity by slowing down and filtering
surface water runoff and associated sediments. This section should be used in
conjunction with BMC section 20,30.050.

1. Policies

d.

Native plant communities within shoreline jurisdiction including, but not
limited to, wetlands, lakes, streams and bluffs should be protected and
maintained to minimize damage to the Ecology and environment of the
shoreline area.

Restoration and mitigation of shorelines degraded due to natural or manmade
causes should, wherever feasible, use bioengineering techniques to arrest the
processes of erosion and sedimentation, to improve water quality and to
provide for properly functioning conditions.

(For additional policy guidance please see Chapter Il General Goals and Policies, pg.
10-15.)

2. Regulations

a.

Adterations-to-veseationNew shoreline substantial development projectswithis-

e

sherelinefurisdietion-shall result in no net loss of shoreline ecological value or
function_of existing shoreline vegetation.

Attevations New shoreline substantial development within the shoreline
vegetation conservation buffer shall only be allowed through approval of a
vegetation management plan. The plan shall be prepared by qualified
professional and shall be consistent with the provisions of this chapter and
BMC Chapter 19.40.

Within a shoreline riparian buffer as set forth in BMC 20.30.050 aterations
new shoreline substantial development project proposals shall comply with the
following;

2 The applicant shall provide a vegetation management plan
lprepared by a qualified professional; and |
- HF ¢ 3 : be-veg -
#+il._Where vegetation is proposed within the buffer it shall be
provided at a density to mimic natural conditions; and
i=iii. Vegetation shall consist of mix of native trees, shrubs and
ground cover; and
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woiv. When efterationsnew substantial development isere proposed
within a buffer, the end result shall be no loss of vegetated
areas; and

vi. Vegetation management plans should place emphasis on
providing plantings within a 20 foot wide area parallel and
adjacent to the shoreline; and

vii.  New substantial development projects may not include
Llawns is-a-prohibited-vezetation-in the shoreline vegetation
buffer due to #s-their limited functional benefits and need for
chemical and fertilizer application; and

viii. New substantial development projects should dinclude appropriate
limitations on the use of fertilizer, herbicides and pesticides as
needed to protect lake and marine water quality.

d. Prior to issuance of a building permit, the applicant of a new shoreline substantial
development project shall submit a vegetation management plan pursuant to section
g. The plans shall state what erosion control measures will be implemented during
and after construction resulting in long term shoreline stabilization.

e. All clearing, grading and vegetation removal associated with new shoreline
substantial development project shall be the minimum necessary except for the
removal of noxious and invasive vegetation. Hand equipment should be used
when feasible.

f. In accordance with existing regulations, only noxious weeds shall be removed from
the Lake Burien 30 foot wetland or wetland buffer without approval of the
Shoreline Administrator. Replacement of non-native vegetation may be allowed
through approval of a vegetation management plan as prescribed in section g.

g, HiePrectomneosinbisbaninbnaietsduids oo gelnbom e nienbprhites
Ad-g-srinipnin-vV egetation management plans required by this section 20,30.040
for new substantial development projects shall comply with the following;

i. Describe the area to be disturbed and the proposed vegetation to be
altered; and

ii. Outline specific actions or methods that will be used to minimize impacts
to the ecological functions and values; and

iii. Indicate how existing shoreline vegetation will be preserved and
protected; and

iv. Describe measures that will be used or enacted that will ensure any
alteration and required vegetation will be maintained for the duration of
the use or development; and

v. Delineate any applicable critical area and/or buffer; and

vi. The plan shall document how the proposed alteration will result in egual-
er-better-ccological function and value that is equal to or better than pre-
development conditions,

h. Hand removal of noxious weeds or invasive vegetation that constitutes new
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| development may be allowed without approval of a vegetation management plan
as prescribe in section g, following a consultation with the shoreline administrator
or his or her designee.
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20.30.045 Water Quality, Storm Water and Nonpoint Pollution

Storm water picks up oil, grease, metals, yard and garden chemicals, dirt, bacteria,
nutrients, and other pollutants from paved ateas, and carries them to Puget Sound
and Lake Burien without treatment. The higher rate of runoff from more
impervious areas also results in decreased water quality by flushing more sediment
into the water.

1. Policies

a. The City of Burien should protect against adverse impacts to the public health,
to the land and its vegetation and wildlife, and to the waters of the state and
their aquatic life, through implementation of the following principles:

i) Prevent impacts to water quality and storm water quantity that would
result in a net loss of shoreline ecological functions, or a significant impact
to aesthetic qualities, or recreational opportunities.

ii) Ensure mutual consistency between shoreline management provisions
and other regulations that address water quality and storm water
quantity, including public health, storm water, and water discharge
standards. The regulations that are most protective of ecological
functions shall apply.

(For additional policy guidance please see Chapter 11 General Goals and Policies,
pg. 12.)

2. Regulations

a. Construction materials that come in continuous, direct contact with surface
waters shall not be treated or coated with toxic materials. Untreated wood,
precast concrete, plastic or nontoxic alternatives shall be used unless the
project proponent demonstrates and the City of Burtien building official
determines that there is no feasible alternative to toxic treatments that will
provide the structural characteristics necessary for the project.

b. Low impact development methods shall be incorporated into any
development or redevelopment in shoreline jurisdiction when feasible.

20.30.050 Dimensional Standards for Shoreline Development

The following buffers and setbacks are based on the City of Burien Shoreline Inventory
(Appendix 1), City of Burien Shoreline Analysis and Characterization (Appendix 2) and,
the City of Burien Shoreline Cumulative Impacts Analysis (Appendix 4) reports contained
in this shoreline master program.

There are two categories of dimensional standards: (1) standards shown in figure 5 for
shoreline development of new structures and uses: (2) standards shown in figure 6 for
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shoreline development associated with structures in existence as of December 1. 2010, the
date of the adoption of this Master Program. In hoth instances, tFhe shoreline riparian
buffers and building setbacks are calculated from the ordinary high water mark or from the
landward face of a bulkhead or other shoreline stabilization structure if one is present. For
measurement methods, refer to BMC 19.17.

For single family residential development. the buffers presented in this section mav be
reduced to recognize existing patterns of development pursuant to BMC 20.30.095
through the conditional use permit process.

Figure 5 Dimensional Standards for New Uses and Shoreline
Development_of New Structures

SHORELINE ENVIRONMENT DESIGNATION

Shoreline Residential Urban Conservancy Aquatic

Marine Riparian Buffer 50 ft(3) 50 ft. N/A
| Lake Burien Riparian Buffer™ 30 ft.(3) N/A N/A
Vegetation Conservation 150 ft. 200 ft. N/A
Buffer
. 15 ft.(3 15 ft. N/A
Building Setback £
from Riparian Buffer
Height Limit 35 ft. 35 ft. 35 ft.
(see BMC 19.15)
. RS-12,000 N/A
Lot Size RS-12,000 )
(see BMC 19.15) RS-7,200 (Lake Burien)
Building Coverage 35% 30% N/A

(see BMC 19.15)

(1) Consistent with BMC 19.40 and BMC 20.30.040 (2) (f).
j ) See BMC 20. 30 040 Shorehne Vegetatlon Conservation for Speclﬁc requlrements

December 1, 2010)

SHORELINE ENVIRONMENT DESIGNATION
Shoreline Residential Urban Conservancy Aguatic
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| Lake Burien Riparian Buffer'" 20 fi. N/A

Vegetation Conservation 150 ft., 200 ft.
Buffer a,

Z
>

z
N
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=
&
=

Building Setback
from Ripavian Buffer

L

Height Limit 35 Mt 35 f1. 35 fi.

(see BMC 19.15)
RS-12.000 /A

Lot Size RS-12.000
MC 19,15 RS-7.200 (Lake B

Building Coverage 35% 30% N/A
: BMC 19,15

(2} See BMC 20.30.040 Shoreline Vegetation Conservation for specifi

20.30.055 Shoreline Buffers
Regulations:

1. A-HH

The riparian buffer is measured landward from a perpendicular line from the
edge of the OHWM.

2. Docks are allowed within the buffer as provided herein. Structures and
development such as viewing platforms, boardwalks, benches, and trails
are allowed when associated with public access.

3—Whenever-the Shoreline-Administrator-determines-that-monHering-has-

4. The Shoreline Administrator may require a performance bond(s) or other security in
an amount sufficient to guarantee that all required mitigation measures will be
completed in a manner that complies with conditions of approval and to guarantee
satisfactory workmanship and materials for a period not to exceed five years. The
Shoreline Administrator shall establish the conditions of the bond or other security
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according to the nature of the proposed mitigation, maintenance or monitoring and
the likelihood and expense of correcting mitigation or maintenance failures.

5. All costs associated with the mitigation/monitoring and planning including city
expenses, shall be the responsibility of the applicant.
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20.30.060 Select Shoreline Uses and Modifications

Shoreline master programs establish a comprehensive program of use regulations for
shorelines and provisions for specific uses to assure consistency with the policy of the act
and where relevant within the jurisdiction. This section provides specific policies and
regulations for the following types of uses and modifications:

x Aquaculture

xBulkheads and Other Shoreline Stabilization Structures x
Docks, Piers and Floats

x Habitat Restoration and Enhancement

xRecreation

x Recreational Mooring Buoys

x Residential

x Transportation Facilities and Parking

x  Utilities

20.30.065 Aquaculture

Aquaculture means the culture, harvesting or farming of food fish, shellfish, or other
aquatic plants and animals. Sport fishing is not considered an aquaculture activity.
Aquaculture activities include the hatching, cultivating, planting, feeding, raising,
harvesting, and processing of aquatic plants and animals and the maintenance and
construction of necessary equipment, buildings and growing areas. Cultivation methods
include but are not limited to fish pens, fish hatcheries, shellfish rafts, racks and long
lines, seaweed floats and nets and the culture of clams and oysters on tidelands and
subtidal areas.

1. Policies

a. Aquaculture should not be permitted in areas where it would result in a net loss of
ecological functions, adversely impact eelgrass and macroalgae, or significantly
conflict with existing adjacent uses.

b. Aquacultural facilities must be designed and located so as not to spread disease to

native aquatic life, establish new nonnative species which cause significant
ecological impacts, or significantly impact the aesthetic qualities of the shoreline.
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2. Regulations

a.  Aquaculture shall be limited to geoduck harvesting within Department of Natural
Resources’ tracts or for recovery of a native aquatic population in accordance with a
government and/or tribal approved plan.

b. Aquaculture is not permitted in areas where it would result in a net loss of
ecological functions, adversely impact eelgrass and macroalgae, or significantly
conflict with navigation and other water-dependent uses.

c. Aquaculture is prohibited in critical saltwater habitat or within a 10 foot buffer from
these areas.

d. No aquatic organism shall be introduced into City of Burien shoreline areas without
the prior written approval of the Director of the Washington State Department of
Fish and Wildlife or the appropriate regulatory agency for the specific organism.

e. No aquacultural processing, except for the sorting or culling of the cultured
organism and the washing or removal of surface materials or organisms, shall be
permitted waterward of the ordinary high water mark unless fully contained within a
tending boat or barge.

f.  Shellfish seeding and culturing is allowed when conducted for native population
recovery in accordance with a government and/or tribal approved plan.

20.30.070 Bulkheads and Other Shoreline Stabilization Structures

Shoreline stabilization includes actions taken to address erosion impacts to property and
dwellings, roads and utilities, businesses, ot structures caused by natural processes, such as
current, flood, tides, wind, or wave action. These actions include structural and
nonstructural methods,

Nonstructural methods include building setbacks, relocation of the structure to be
protected, ground water management, planning and regulatory measures to avoid the
need for structural stabilization.

1. Policies

a. New development should be located and designed to avoid the need for future
shoreline stabilization to the greatestextent feasible.

b. New Bbulkheads should be designed to blend in with the natural surroundings and
not detract from the aesthetic qualities or degrade the natural processes of the
shoreline.
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o

Burien should take active measures to preserve natural unaltered shorelines, and

prevent the proliferation of new bulkheads and other forms of shoreline
armoring.

d. Non-structural stabilization measures including relocating structures, increasing
buffers, enhancing vegetation, managing drainage and runoff and other measures
are preferred over structural shoreline armoring.

e. Where feasible, any failing, harmful, unnecessary, or ineffective structural shoreline
armoring that cannot be repaired or replaced should be removed, and shoreline
ecological functions and processes should be restored using non-structural methods.

(For additional policy guidance please see Chapter Il General Goals and Policies, pg. 7,
11, 13.)

2. Regulations

A In general, Nnon-structural shoreline stabilization or flood protection measures shit-

Formatted: Font: (Default) Times New
Roman, 12 pt

are preferred over be-used-istead-of installation of new structural solutions wrtess-
the-project-proponent-demonstiates-that-a-Ren-sivetirabelasoi-s-sotwhere.
Jeasible-and-there-wonldbestonetdascotshorehecealosical-tietions,

Comment [A8]: This appears duplicative of the
provisions below and creates confusion regarding the
appropriate standard.

¢. New structural stabilization measures shithnotbe-aHowed-exeeptare permitted
when the necessity to protect existing primary and appurtenant structures is
demonstrated in the following manner:

1. New or enlarged structural shoreline stabilization measures for an
existing primary structure, including residences and roads, shall not
be allowed unless a geotechnical analysis demonstrates —aeecepted-by
the-Cay-ot-Buren-ShorelineSdmmsirator—indiestesthat there is a

reasonable likelihood that the primary or appurtenant structure is in
imminrent-danger from shoreline erosion caused by tidal action,
currents, or waves. Normal sloughing, erosion of steep bluffs, or
shoreline erosion itself, without a scientific or geotechnical analysis,
is not demonstration of need.

ii. The geotechnical analysis should evaluate on-site drainage issues
and address drainage problems away from the shoreline edge
before considering structural shoreline stabilization.
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d. An existing shoreline stabilization structure may be replaced with a similar structure if
the following apply:
i.  The existing structure can no longer adequately serve its purpose of
stabilizing the shoreline to protect the primary or appurtenant
structures or there is a need to protect established uses.

ii. Replacement walls or bulkheads shall not encroach waterward of the
ordinary high water mark or ex1stmg structure unless theresidence-was
GeippedepEei-lt L e
envirormental-coneemsthe umnm_ «.horclmc stabilization structure
currently exists in that location. In such cases, the replacement
structure shall abut the existing shoreline stabilization structure.

iil. Where a net loss of ecological functions associated with critical
saltwater habitats would occur by leaving the existing structure,
| removal of that structure weuld-may be required as part of the
construction of the replacement.

e. Structural shoreline stabilization may be allowed to protect new development when all
the following conditions apply or have been complied with:

i.  Theneed to protect a new primary structure from damage due to
erosion must be demonstrated by a geotechnical analysis-aecepted-by-
the-City-of Burien-Shoreline Administrator. The analysis shall
specifically find and state that there is a reasonable likelihood that the
primary structure will be in ssmment-danger from shoreline erosion
caused by tidal action, currents, or waves. Normal sloughing, erosion
of steep bluffs, or shoreline erosion itself, without a scientific or
geotechnical analysis, is not demonstration of need. The geotechnical
analysis should evaluate on-site drainage issues and address drainage
problems away from the shoreline edge before considering structural
shoreline stabilization,

ii. The erosion on the site is not being caused by upland conditions,
such as the loss of vegetation and drainage.

iii. Nonstructural measures, such as placing the development further
from the shoreline, planting vegetation, or installing on-site drainage
improvements, are not feasible or are not sufficient.

f. Bulkheads shall be located and constructed in a manner which will not result in
adverse effects on littoral drift and adjacent properties.

g. Bulkheads shall not be installed for the purpose of creating upland by filling behind the
bulkhead
minimum necessary to protect the structure from tht-:“e_stlmated energy intensity of
| the shoreline hydraulic system._In the case of a replacement bulkhead, the size and
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quantity of material cannot exceed that of the existing bulkhead unless a larser size
or quantity of material is necessary to protect the structure from the estimated energy
intensity of the shoreline hvdraulic system.

i. The maximum height of a new bulkhead on the marine shoreline shall be no greater
than four (4) vertical feet above the OHWM._A replacement bulkhead cannot exceed
four (4) vertical feet above the OHWM or the size of the existing bulkhead.
whichever is greater.

20.30.075 Docks, Piers and Floats

Docks are fixed structures floating upon the water. Piers are fixed, pile-supported
structures. Floats (rafts) are floating structures that are moored, anchored, or otherwise
secured in the water that are not directly connected to the shoreline. All of these types of
overwater structures are found in the City’s shoreline jurisdiction. These structures
typically require permits from local, state and federal agencies. For structures overlying
state owned lands, an Aquatic Lands lease and authorization from the Department of
Natural Resources is required.

1. Policies

a. Inwater structures should be designed to minimize impacts to ecological functions of
the water body including but not limited to water quality, anadromous and forage fish
habitat, spawning and rearing areas, migration, and passage.

b. New piers and docks should be restricted to the minimum size necessary and
permitted only when the applicant has demonstrated that a specific need exists to
support the intended water dependent use.

c. Ensure that docks, piers and floats (rafts) are designed and maintained to avoid
adverse impacts to the environment and shoreline aesthetics and minimize
interference with the public’s use of the water and public beach area.

d. Encourage the use of mooring buoys in place of overwater boating structures.

€. Encourage shared docks between multiple owners for single family waterfront
development to minimize overwater coverage adversely impacting shoreline
ecological functions.

f.  Overwater structures should be designed to avoid the need for maintenance
dredging. The moorage of a boat larger than provided for in the original moorage
design shall not be grounds for approval of dredging.

2. Regulations

a.  New docks, piers, floats and rafts shall be limited to those required as part of a
permitted water dependent use or for joint use of the facility.
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b. Private, single residence piers for the sole use of the property owner shall not be
considered an outright use on City of Burien marine shorelines. A pier, dock or
float may be allowed on the marine shoreline when the applicant has demonstrated
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a need for moorage and the following alternatives have been investigated and are
not available or feasible:

i.  Commercial or marina moorage;
ii.  Floating moorage buoys;
iii.  Joint use moorage pier.

c. The design and construction of docks, floats, and piers as well as their subsequent
use and operation, shall:

i.  Be capable of withstanding expected environmental conditions;
and,

ii. Minimize interference with adjacent water uses and navigation;
and

iii. Minimize adverse effects on fish, shellfish, wildlife, water quality
and geohydraulic processes by limiting the size of the structure and
the use of hazardous materials, incorporating grating to allow light
passage or reflective panels to increase light refraction; and spaced
and oriented to minimize shading and avoid a “wall” effect that
would block or baffle wave patterns, currents, littoral drive, or
movement of aquatic life forms.

d. Piers, docks and floats shall not be used for residential dwelling purposes nor provide

moorage for boats that are occupied longer than two (2) days unless pump-out
facilities are available and then no longer than seven (7) days total.

¢. Only joint use dock, moorage, float or launching facilities are allowed for attached
dwelling unit developments.

f. Only one dock, moorage, raft, float or launching facility is allowed for each single
family detached residential lot.

g. No covered moorage is allowed waterward of the ordinary high water mark.

h. The total surface area of piers, docks, floats and rafts shall not exceed 150 square
feet of surface area.
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20.30.080 Habitat Restoration and Enhancement

Shoreline habitat and natural systems enhancement projects include those activities
proposed and conducted specifically for the purpose of establishing, restoring, or
enhancing habitat for priority species in shorelines. Restoration or enhancement of
shoreline areas means a change of the physical, chemical, or biological characteristics of a
site with the goal of returning natural or historic ecological functions of a former or
degraded wetland or fish and wildlife habitat conservation area.

1.

Policy

Habitat restoration or enhancement projects that are not exempt pursuant to WAC

173-27-040, may be allowed in shoreline jurisdiction if a shoreline substantial
development permit is obtained.

(For additional policy guidance please see Chapter Il General Goals and Policies, pg. 16 &
17.)

2,

a.

Regulations

Shoreline restoration or enhancement shall be designed to result in a natural
shoreline with functions, vegetative communities and structure similar to what
would historically have been found on the site or in the vicinity.

All shoreline restoration or enhancement projects shall ensure that critical areas and
their functions are not degraded by the action.

Shoreline restoration projects shall implement the City’s adopted shoreline
restoration plan and be conducted specifically for the purpose of establishing,
restoring, or enhancing habitat for priority species in shorelines.

Nonstructural approaches for shoreline restoration or enhancement shall be used for
shoreline stabilization instead of bulkheads or other structural stabilization measures,
where feasible.

Shoreline restoration projects that are not specifically listed in the City’s adopted
shoreline restoration plan shall be considered subject to approval of the Shoreline
Administrator,

Existing artificial structures on a restoration project site that appear to be impeding
natural recovery of a species or habitat shall be removed.

When habitat is restored or enhanced, priority shall be given to retention of snags
and trees that provide overhanging vegetation and/or nesting or perching branches
for eagles, other raptors, or priority species.
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h.  Shoreline habitat restoration or enhancement projects shall not adversely impact
sediment processes, littoral drift, wetlands or fish and wildlife habitat conservation
areas,

i.  Beach enhancement shall not be allowed within spawning, nesting or breeding
habitats unless the completed project will result in a greater long term benefit to the
ecological functions and values.

J. Restoration of native vegetation shall comply with the vegetation conservation
section BMC 20.30.040. In addition to the provisions of BMC section 20.30.040 a re-
vegetation plan shall include a monitoring and maintenance program that shall, ata
minimum, include the following:

a. Goals and objectives for the mitigation plan; and

b. Criteria for assessing the effectiveness of the mitigation; and

¢.  Monitoring plan including annual progress reports submitted to the
Shoreline Administrator. The plan shall be in effect for a period of time
sufficient to establish that performance standards have been met as
determined by the Shoreline Administrator, but no less than five years;
and

d. A contingency/adaptive management plan.

k. [Restoration resulting in movement of the OH WM.

(1) The Shoreline Administrator may grant relief from shoreline master program
development standards and use regulations when the following apply:
(a) A shoreline restoration project causes or would cause a landward shift in the
ordinary high water mark, resulting in the following:

(i) (A) Land that had not been regulated under this Shoreline Master Program
prior to construction of the restoration project is brought under shoreline
jurisdiction; or

(B) Additional regulatory requirements apply due to a landward shift in
required shoreline buffers or other regulations of the shoreline master
program; and

(ii) Application of shoreline master program regulations would preclude or

interfere with use of the property permitted by other development
regulations, thus presenting a hardship to the project proponent;
(b) The proposed relief meets the following criteria:
(i) The proposed relief is the minimum necessary to relieve the hardship;
(i1) After granting the proposed relief, there is net environmental benefit from
the restoration project;
(iif)Granting the proposed relief is consistent with the objectives of the
shoreline restoration project and consistent with the shoreline master
program; and
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(iv) Where a shoreline restoration project is created as mitigation to obtain a
development permit, the project proponent required to perform the
mitigation is not eligible for relief under this section; and

(c) The application for relief must be submitted to the Department of Ecology for
written approval or disapproval. This review must occur during the Department of
Ecology’s normal review of a shoreline substantial development permit, conditional
use permit, or variance. If no such permit is required, then the Department of
Ecology shall conduct its review when the City of Burien provides a copy of a
complete application and all supporting information necessary to conduct the
review.

(1) Except as otherwise provided in subsection (2) of this section, the
Department of Ecology shall provide at least twenty-days (20) notice to
parties that have indicated interest to the department in reviewing
applications for relief under this section, and post the notice on their web
site.

(ii) The department shall act within thirty calendar days of close of the public
notice period, or within thirty days of receipt of the proposal from the local
government if additional public notice is not required.

(2) The public notice requirements of subsection (1 )(c) of this section do not apply if the
relevant shoreline restoration project was included in a shoreline master program or
shoreline restoration plan as defined in WAC 173-26-201, as follows:

(a) The restoration plan has been approved by the Department of Ecology under
applicable shoreline master program guidelines;

(b) The shoreline restoration project is specifically identified in the shoreline master
program or restoration plan or is located along a shoreline reach identified in the
shoreline master program or restoration plan as appropriate for granting relief
from shoreline regulations; and

(c) The shoreline master program or restoration plan includes policies addressing the
nature of the relief and why, when, and how it would be applied.

(3) A substantial development permit is not required on land that is brought under
shoreline jurisdiction due to a shoreline restoration project creating a landward shift in
the ordinary high water mark. |

20.30.085 Recreational Development

Shoreline recreational development includes facilities for activities such as hiking,
fishing, picnicking, swimming, photography and viewing. It also includes facilities for
more intensive uses, such as parks. This section applies to both publicly- and privately-
owned shoreline facilities intended for use by the public or private group, association, or
individual.
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1. Policies
a. Allow a variety of active and passive recreation opportunities in the shoreline areas.

b.  Encourage provision of view points, rest areas and picnic facilities in public
shoreline areas.

(For additional policy guidance please see Chapter Il General Goals and Policies, pg. 4-7,
15))

2. Regulations

a. Prior to creation of new park facilities or expansion of existing park [acilities, the
City shall establish and implement a planning process to identify and evaluate
potential opportunities. Through the planning process the City shall inventory
ava1hhk mmorttmmcx d!ld taunn that will help L\-’d]u‘lib the site es, lricludlng the

propertics, dbl|llv of the area and surrounding community to support the demands
associated with new public recreation areas. impacts on the surrounding
community, and other safety and risk management considerations. During the
planning process, the City shall seek input from the general public and residents
in the immediate vicinity of the identified public recreation areas.

i:b. Commercial recreational development or use in Seahurst Park shall be consistent
with the provisions of this section.

b:c. Recreation facilities shall be designed to take maximum advantage of and enhance
the natural character of the shoreline area.

e:d. Recreation areas shall promote public health, safety and security and not materially
interfere with the normal public use of the water and shorelines.

. Recreation facilities shall provide adequate provisions to to protect privacy and
private property rights and prevent the general public from trespassing and

overﬂowmg into adJacent prwate]y owned propertles Pr0v1510ns can mc]ude

ensures separation of public and UTW(I[L uses. and posting signs that inform the
public of the limits of the public access. Additionally. the City will review for and
require mitigation of parking impacts associated with the public access amenities on
the surrounding neighborhood.

e:f. Recreation facilities shall provide signage that prohibits tree cutting and collecting
of marine life, driftwood and other natural materials.

g, Jet skis and water craft with combustion engines are prohibited on Lake Burien.
2:h. No person shall moor, anchor or dock a boat or other object overnight on or within
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50 feet of the ordinary high water mark at any city beachfront park without
authorization from the City of Burien Parks Department.

k1. Should public access occur on Lake Burien, only hand-carried watercraft shall be
allowed to be launched from the public access areas.
20.30.090 Recreational Mooring Buoys
A recreational mooring buoy is a device used to tie up a boat and typically consists of a
line from the boat attached to a float at the water’s surface with a cable or line fixed

underwater to the submerged ground. The anchor line allows the boat to float and swing
around the fixed buoy anchor.
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1.

Policies

a. Recreational boat mooring buoys are the preferred method to provide moorage

instead of constructing new residential docks, piers or floats.

(For additional policy guidance please see Chapter II General Goals and Policies, pg. 7.)

2.

a.

Regulations

Mooring buoys shall be located as close to the shore as possible while avoiding
beaching under all tidal situations and no farther waterward than existing authorized
mooring buoys unless the drift of the boat dictates it.

Mooring buoys shall be located away from critical saltwater habitat.

Mooring buoys shall utilize a system design that minimizes damage to underwater
lands and marine vegetation,

Individuals owning residential property abutting state-owned aquatic lands may
install a mooring buoy on those public lands for recreational purposes after obtaining
approval from the State of Washington Department of Natural Resources (DNR),
Washington Department of State Fish and Wildlife (WDFW) and the Army Corps of
Engineers.

Recreational mooring buoys on public lands shall be installed using a DNR or
WDFW approved system.

Buoys shall be visible under normal daylight conditions at a minimum of 100 yards
during daylight hours and must have reflectors for night time visibility.

Recreational mooring buoys on public lands are prohibited for commercial and
transient uses or live-aboards.

Boats must be sixty feet or less in length to tie up to a recreational mooring buoy on
public lands.

A Community Beach may have one mooring buoy for every one hundred (100)
lineal feet of waterfront.

Mooring buoys are prohibited on Lake Burien,
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20.30.095 Residential Development

Single family residences are the most common form of shoreline development and are
identified as a priority use_in RCW 90.58 320-whes-developed-in-a-mannereonsistent-with-
eontrolobpollution-and-prevention-of- damage-to-the natural-envirenment. Residential
development shall mean the construction or exterior alteration of one or more buildings,
structures or portions thereof which are designed for and used to provide a place of abode
for human beings including one and two family detached dwellings, multi-family
residences, townhouses and condominiums, together with appurtenances and accessory
structures. Bed and Breakfast establishments are considered an accessory use.

1. Policy

lFormatted: Indent: Left: 0.13", Hanging:

a.The Shoreline Management Act gives priority to alterations for single family 0.31"

residences and their appurtenant structures.

b, MNew rResidential development should demenstrate-thatthe-development-and-its-
related-netivitieswillnotbe-derimental-ebe balanced against the public interest and
public uses of the shoreline and its associated water bodies.

(For additional policy guidance please see Chapter II General Goals and Policies, pg. 8-
15.)

2. Regulations

[ Formatted: Font: Not Bold J

a.  General. When considering applications For Rresidential development the City will

consider Ainlkphﬂeﬂ—wrﬂm-%mreime-md—wmef—wew—pmnmhpubhc safety,
aveoid-adverse-impacts to marine bluffs and nearshore habitat and netresul—nanet

tess-ef-shoreline ecological functions.

b. Dimensional Standards. Residential development in shoreline jurisdiction shall
conform to the dimensional standards found in BMC 20.30.050.

c. Common-line riparian buffer and building setback standards. Riparian buffer
and building setback standards may be reduced through the shoreline conditional use
permit process. In addition to the conditional use criteria the Shoreline Administrator
may approve reduced buffer and setback for residential development under the
following conditions:

i.  Where there are existing legally nonconforming residences that
encroach on the established OH WM buffer and setback, within 50
feet of either side of the proposed building site, the required buffer
and setback from the OHWM of the new or expanded home may be
reduced. In such cases, proposed residential structures may be set
back from the O WM common to the average of the setbacks of the
existing adjacent residences. (see Figure 6)
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ii. In those instances where only one existing nonconforming single
family residence is within 50 feet of the proposed building site, the
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OHWM setback of the proposed structure may be reduced to the
average of the OHWM setbacks for the existing adjacent residence
and the applicable setback for the adjacent vacant parcel (65-feet for
marine shorelines, 45-feet for Lake Burien).

iii. In no case shall the reduced buffer and setback be less than 20 feet
landward of the OHWM without a variance.

iv. In cases where the common line setback does not apply, expansion
within the buffer/setback of existing homes may be allowed through
a conditional use permit if there is no development waterward of the
existing primary structure.

v.  Any setback reduction beyond that allowed in this section shall
require approval of a shoreline variance permit.

Lot size calculations. Lot size calculations shall not include portions of the lot that
are waterward of the ordinary high water mark.

Bluff top protection. New development located at the top of bluffs in shoreline
jurisdiction must be setback to ensure that shoreline stabilization is unlikely to be
necessary for the life of the structure as demonstrated by a geotechnical analysis.

Vegetation removal for access. Private access from single family detached
residences to the shoreline shall avoid removal of trees and other woody vegetation
when feasible.

Accessory structures. Accessory structures that are not normal appurtenances as
defined at the end of this chapter must be proportional in size and purpose to the
residence and compatible with onsite and adjacent structures, uses and natural
features.

Floating homes or houseboats. Floating homes or houseboats are prohibited in
shoreline jurisdiction.

Stairs and trams. Construction of new Sstairs and trams to the beach are allowed,
except on feeder bluffs, provided the project proponent demonstrates that existing
shared, public or community facilities are not adequate or available for use and the
possibility of a multiple-owner or multiple-user facility has been thoroughly
investigated and is not feasible.

[Formatted: Font: Not Bold

Beach stairs and trams design. New Bbeach stairs and trams shall be designed and
located such that no fill or other modification waterward of the ordinary high water
mark is necessary to construct or use the structure. Stairways, trams and landings
shall be located upland of existing bulkheads.
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Figure 67 Common-line Riparian Buffer and Building Setback Reduction
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20.30.100 Transportation Facilities and Parking

Transportation facilities are those structures and developments that aid in land and water
surface movement of people, animals, goods and services. They include streets, bridges,
bikeways, trails and other related facilities.

1. Policies

a.  All new or expanded roadways should be designed and located to minimize impacts
to shoreline ecological functions including riparian and nearshore areas, and the
natural landscape.

b. Parking, other than parking incidental to residential uses, is not a preferred use in
shorelines and should only be allowed to support authorized uses where no
feasible alternatives exist.

(For additional policy guidance please see Chapter II General Goals and Policies, pg. 7 & 8.)
2. Regulations

a.  Unless in support of public access or other authorized use, new transportation and
parking facilities shall be located outside of the shoreline jurisdiction or as far
landward from the ordinary high watermark as feasible.

b. Transportation facilities shall be designed and maintained to minimize erosion,
preserve natural drainage ways and utilize low impact development techniques.

c.  Require transportation and utility facilities share use of rights-of-way to minimize
disturbance in shoreline areas.

d. The City shall give preference to mechanical means rather than the use of
herbicides for roadside brush control on City streets in shoreline areas.

e. Construction debris, overburden and other waste materials shall not be allowed to
enter into any water body by disposal or erosion from drainage, high water or other
means.

f.  Transportation facilities shall provide public access appropriate to the location and
extent of the facility.

g.  All shoreline areas disturbed by road construction and maintenance shall be

replanted and stabilized. Such vegetation shall be maintained by the agency or
developer constructing or maintaining the road until established.
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h. Landscaping shall be provided to minimize visual impacts for all new and expanded
transportation facilities in shorelines. A landscape plan shall be provided in
conjunction with review and issuance of a shoreline substantial development permit.

20.30.105 Utilities

Utilities are services and facilities that produce, convey, transmit, store, or process water,
sewage, communications, electric power, fuel, natural gas, and the like. On-site utility
features serving a primary use, such as a water, sewer or gas lines to a residence, are
"accessory utilities" and shall be considered a part of the primary use.

1. Policies

a. Ons-site utility features serving a primary use, such as a water, sewer or gas lines to
a residence, are considered a part of the primary use.

b. Utilities production and processing facilities, such as sewage treatment plants, or
parts of those facilities that are nonwater-oriented should not be allowed in
shoreline areas unless it can be demonstrated that no other feasible option is
available.

c. Utilities should be located and designed to assure no net loss of shoreline ecological
functions, preserve the natural landscape, and minimize conflicts with present and
planned land and shoreline uses while meeting the needs of future populations in
areas planned to accommodate growth.

d. New development of pipelines and cables on tidelands, particulatly those running
roughly parallel to the shoreline, and development of facilities that may require
periodic maintenance which would disrupt shoreline ecological functions should be
discouraged except where no other feasible alternative exists.

(For additional policy guidance please see Chapter 11 General Goals and Policies, pg. 4 & 9.)
2. Regulations

a. Utilities shall be placed underground whenever feasible.

b. New development of underwater pipelines and cables on tidelands is prohibited
except for deepwater outfalls and facilities where no other reasonable alternative
exists.

c.  New cable crossings for telecommunications and power lines entering or leaving a
body of water shall be bored or buried below the surface of the water body’s bed
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from the ordinary high water mark out to a minimum water depth of minus ten feet (-
10”) below mean lower low water,

d. Directional boring, instead of excavation or trenching is required where feasible.

e. New transmission facilities for the conveyance of services, such as power lines,
cables, and pipelines, shall be located outside of the shoreline area where feasible
and when necessarily located within the shoreline area shall assure no net loss of
shoreline ecological functions.

f. New or altered aerial utility lines and vertical utility facilities shall make maximum
use of topography to minimize visual impact on the surrounding area.

g. Communication and radio towers shall not obstruct or destroy scenic views of the
water. This may be accomplished by design, orientation and location of the tower,
height, camouflage of the tower, or other features consistent with utility technology.

h. Culverts shall be located and installed in accordance with City of Burien standards
and specifications.

i.  New and replacement sanitary sewage systems shall be designed to minimize or
eliminate infiltration of flood waters into the systems and discharge from the
systems into flood waters.

Jj. Except for water lines, all underwater pipelines transporting substances hazardous
to aquatic life or water quality are prohibited unless no other practical alternative
exists. Such facilities shall include an automatic shut off valve on both shorelines
and maintenance procedures are established.

k. Expansion or repair of existing, underground utilities within shoreline jurisdiction
shall include reclamation of areas disturbed during construction including, where
Seasible, replanting and maintenance care until the newly planted vegetation is
established.
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20.35.001 Purpose and Applicability

The purpose of this chapter is to establish a program for the administration and
enforcement of the permit system for shoreline management provided by the Shoreline
Management Act of 1971 (RCW Chapter 90.58). This chapter applies to all development
within shorelines of the state within the City of Burien’s shoreline jurisdiction. The City’s
shoreline administrative procedures are intended to be consistent with all provisions, criteria,
application requirements, public notice requirements, and local or state review procedures set
forth in WAC 173-27, Shoreline Management Permit and Enforcement Procedures. In the
event of any inconsistencies between this Shoreline Master Program and WAC 173-27, the
WAC shall govern.

All development in designated shoreline areas shall comply with the policy, provisions, and
intent of the City of Burien Shoreline Master Program. Definitions contained in the Shoreline
Management Act of 1971 (RCW Chapter 90.58) and the Shoreline Master Program Guidelines
(WAC Chapter 173-26) shall apply to all terms and concepts used in this chapter, provided that
definitions contained in this title shall be applicable where not in conflict with the Shoreline
Management Act and the Shoreline Master Program Guidelines. In addition, the City will
establish minimum application requirements, checklists, handouts, forms and fees for shoreline
permits and shoreline exemption determinations.

Amendments to the City of Burien Shoreline Master Program will not become effective until
approval by the Washington State Department of Ecology pursuant to RCW 90.58.090.

20.35.005 Authority and Rule of Liberal Construction

This chapter is promulgated pursuant to the authority and mandate of RCW 90.58.140(3).
Compliance with this chapter shall constitute compliance with the Shoreline Management
Act, the Shoreline Master Program Guidelines, and the City of Burien Shoreline Master
Program (SMP) for evaluating permits on shorelines of the state.

As provided under RCW 90.58.900, the Shoreline Management Act (SMA) is exempted
from the rule of strict construction, The SMA and the City of Burien Shoreline Master
Program shall, therefore, be liberally construed to give full effect to the purposes, goals,
policies, and standards for which the SMA and this Master Program were enacted.
Exemptions from the Act or this Master Program are to be narrowly construed.
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20.35.010 Shoreline Permit Types and Review Procedures

1. Non-Exempt Activities. All non-exempt substantial use and development
undertaken on the City of Burien’s shoreline jurisdiction must first obtain either a
shoreline exemption, Shoreline Substantial Development Permit, Shoreline
Conditional Use Permit, or Shoreline Variance from the City.

2. Pre-application Meeting. The owner of the subject property or the authorized agent
of the owner is encouraged to have a pre-application meeting with the Shoreline
Administrator to determine the appropriate type of shoreline permit needed for the
proposed action.

3. Consolidated Permit Review. All shoreline permits shall be processed using the
Type 1 land use decision process as set forth in BMC Chapter 19.65. If any
shoreline use or development is subject to other approvals or permits under another
permit authority, such as the zoning or subdivision codes, they shall be subject to a
consolidated review and the decision maker designated for the approval or permit
shall be the decision maker for the consolidated review.

Issuance of a shoreline permit is typically processed as a Type 1 land use action as
set forth in the City of Burien Municipal Code Chapter 19.65. A Type 1 land use
decision is an administrative decision made by the Community Development
Director following issuance of a public notice, consideration of written public
comments and review of a written staff recommendation. The Director’s decision
can be appealed to the City’s Hearing Examiner. Depending on the underlying land
use permits, the shoreline permit maybe processed as a Type 2 or 3 process
involving the Hearing Examiner or the City Council.

4. Public Notice. Public notice of an application for a shoreline permit shall be
provided pursuant to BMC Chapter 19.65 unless otherwise specifically stated in
this code. The public notice period shall extend thirty (30) days. If there is
conflicting public notice time periods with State Law or Administrative Codes,
the longer notice period shall be used.

5. Department of Ecology Notification, The Washington Department of Ecology-
SEA Division (Ecology) shall be notified of the permit decision in the case of a
shoreline permit or shoreline exemption involving a federal agency.

6. Compliance with Regulations. In the case of either a shoreline conditional use
permit or a shoreline variance, the Shoreline Administrator shall determine the
application’s compliance with the relevant review criteria and prepare a
recommendation that is then forwarded to Ecology for review and approval. The
City’s recommendation may include issuing the shoreline permit, issuing the
shoreline permit with conditions, or denial of the requested shoreline permit.
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7. Shoreline Conditional Use Permit required. A development activity or use that is
listed as a conditional use pursuant to this master program or is an unclassified use,
musi obtain a conditional use permit even il the development or use does not
require a substantial development permit.

8. Shoreline Variance Required, When a development or use is proposed that does
not comply with the bulk, dimensional and performance standards of the master
program, such development or use can only be authorized by approval of a
shoreline variance, consistent with WAC 173-27-170.
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Figure 7 is a flow chart illustrating the shoreline permit review process for a type 1
shoreline permit,

Figure 7 Shoreline Permit Review for Type 1 Process
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20.35.015 Shoreline Substantial Development Permits

1.

Substantial Development Permit Required. Prior to any shoreline substantial
development within a shoreline of the state, a shoreline substantial development
permit shall be obtained. A shoreline substantial development permit may be granted
only when the development proposed is consistent with the Shoreline Management
Act, the City of Burien Shoreline Master Program, the State Environmental Policy
Act, and other applicable statutes, plans, regulations and policies. Development
undertaken pursuant to the issuance of a permit shall be limited to that specifically
delineated on the official site plan submitted by the applicant. The development shall be
in compliance with any and all conditions imposed upon such permit at its issuance,
including any impact mitigation measures identified in documents submitted in
support of the application.

Approval Criteria. A substantial development permit shall be granted by the
Shoreline Administrator only when the development proposed is consistent with the
following;
A. City of Burien Comprehensive Plan, Burien Municipal Code, and Burien
Shoreline Master Program; and
B. The proposed development or activity must also be found to be consistent with
policies, guidelines, and regulations of the state Shoreline Management Act
(RCW 90.58, WAC 173-26 and WAC 173-27).

Authority to Condition. The Shoreline Administrator may attach conditions to the
approval of permits and shoreline exemptions as necessary to assure this consistency.

20.35.020 Substantial Development Permits for Limited Utility

Extensions and Bulkheads

1. Procedures. An application for a substantial development permit for a limited utility

extension or for the construction of a new bulkhead or other measures to protect a
single-family residence and its appurtenant structures from shoreline erosion shall be
subject to the following procedures:

a. The public comment period shall be 20 days. The notice provision set forth in BMC
19.65.040 shall explain how the public may obtain a copy of the city’s decision on
the application no later than two days following its issuance consistent with BMC
19.65.055. If there is an appeal of the decision to grant or deny the permit to the
local government legislative authority, the appeal shall be finally determined by
the legislative authority within thirty days.
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b. For purposes of this section, a limited utility extension means the extension of a
utility service that:

1. Is categorically exempt under RCW Chapter 43.21C for one or more of
the following: natural gas, electricity, telephone, water or sewer;

2. Will serve an existing use in compliance with RCW Chapter 90.58; and

3. Will not extend more than 2,500 linear feet within the shorelines of the
state.

20.35.025 Exemptions from Shoreline Substantial Development
Permits (See WAC 173-27-040 for additional language and details)

1. Rule of Narrow Construction. There are several types of development activities that
are exempt from the requirement to obtain a Shoreline Substantial Development Permit.
State law requires that such exemptions be construed narrowly and if any part of the
development is not eligible for exemption, then a Substantial Development Permit is
required for the entire proposed development. No pre-application meeting is required
for a shoreline exemption and the City usually makes a determination within thirty
days. The Department of Ecology does not review shoreline exemptions unless State or
Federal agency approvals are required for the project.

2. Shoreline Exemption Process. Exemption from the Shoreline Substantial
Development Permit process does not constitute exemption from compliance with the
policies and use regulations of the SMA (RCW 90.58); the provisions of this master
program; or other applicable city, state or federal permit requirements. The Shoreline
Administrator is authorized to grant or deny requests for exemptions from the shoreline
substantial development permit requirement for uses and developments within
shorelines that are specifically listed in the Shoreline Permit Matrix (Figure 4) of this
master program. Such requests shall be applied for on forms provided by the Shoreline
Administrator. The request shall be in writing and shall indicate the specific exemption
of this SMP that is being applied to the development. The Shoreline Administrator
shall prepare an analysis of the consistency of the project with this SMP and the SMA.
As appropriate, the Shoreline Administrator’s analysis and decision shall include
statements of exemption which may contain conditions and/or mitigating measures of
approval to achieve consistency and compliance with the provisions of the SMA and
SMP. A denial of an exemption shall be in writing and shall identify the reason(s) for
the denial, The Shoreline Administrator’s actions on the issuance of a statement of
exemption or a denial are subject to appeal pursuant to BMC 19.65.

3. Agency Approvals Required. Even though a project is exempt from obtaining a
substantial development permit, it may still need approvals from other agencies. If the
proposal involves construction within navigable water or if the project includes
dredging or placement of fill, a U.S. Army Corps of Engineers Section and 10 and/or
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404 permit is required. In addition, if the project involves construction or other activity
waterward of the ordinary high water mark or if the project includes an activity that
will use, divert, obstruct, or change the natural flow or bed of any state waters, a
Hydraulic Project Approval from the Washington State Department of Fish and
Wildlife is required.

4. Exemptions. The following developments or activities shall not require a local
Shoreline Substantial Development Permit:

A. Any development of which the total cost or fair market value, whichever is higher,
does not exceed five thousand seven hundred and eight dollars ($5,718), if such
development does not materially interfere with the normal public use of the water or
shorelines of the state and does not result in a net loss of ecological functions, For
purposes of determining whether or not a permit is required, the total cost or fair
market value shall be based on the value of development that is occurring on
shorelines of the state as defined in RCW 90.5 8.030 (2)(c¢). The total cost or fair
market value of the development shall include the fair market value of any donated,
contributed or found labor, equipment or materials.

B. Normal Maintenance and Repair. Normal maintenance or repair of existing
structures or developments, including damage by accident, fire or elements,
“Normal maintenance” includes those usual acts to prevent a decline, lapse, or
cessation from a lawfully established condition. "Normal repair” means to restore a
development to a state comparable to its original condition, including, but not
limited to its size, shape, configuration, location and external appearance, except
where repair involves total replacement which is not common practice or causes
substantial adverse effects to the shoreline resource or environment. Normal repair
must occur within a reasonable period after decay or partial destruction. If decay or
partial destruction occurs to an extent of fifty percent or greater of the replacement
cost of the original development, repair or replacement must be addressed within
one year. Restoration may include total replacement of buildings and structures
when supported by a statement from the Building Official that complete replacement
is common practice. Replacement of nonconforming buildings, structures, land and
uses shall comply with the provisions of BMC Chapter 19.55 and the Burien SMP.

C. Construction of a normal protective bulkhead common to single family
residences. A “normal protective” bulkhead is constructed at or near the ordinary
high water mark to protect a single family residence and is for protecting land from
erosion, not for the purpose of creating land. Where an existing bulkhead is being
replaced, it shall be constructed no further waterward of the existing bulkhead than is
necessary for construction of new footings. When a bulkhead has deteriorated such
that an ordinary high water mark has been established by the presence and action of
water landward of the bulkhead then the replacement bulkhead must be located at or
near the actual ordinary high water mark. Bioengineered erosion control and
alternative bank stabilization projects may be considered a normal protective
bulkhead when any structural elements are consistent with the above requirements
and when the project has been
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approved by the Department of Fish and Wildlife. Backfill behind a constructed
normal protective bulkhead is allowed, however no more than 1 cubic yard of fill per
1 horizontal foot of bulkhead wall may be used.

D. Emergency Construction. Emergency construction necessary to protect property
from damage by the elements. An emergency is an unanticipated and imminent threat
to public health, safety, or the environment which requires immediate action within a
time too short to allow full compliance with this chapter. Emergency construction does
not include development of new permanent protective structures where none
previously existed, except where new protective structures are deemed by the
administrator to be the appropriate means to address the emergency situation, Upon
abatement of the emergency situation the new structure shall be removed or any
permit be obtained which would have been required, absent an emergency, pursuant to
RCW Chapter 90.58, or the Burien Shoreline Master Program.

E. Single Family Residence. Construction on shorelands by an owner, lessee or
contract purchaser of a single family residence for his/her own use or for the use of
his/her family, which residence does not exceed a height of thirty-five (35) feet
above average grade level and which meets all requirements of the state agencies
having jurisdiction and the City. “Single-family residence” means a detached
dwelling designed for and occupied by one family, including those structures and
developments within a contiguous ownership which are a normal appurtenances. An
appurtenance is necessarily connected to the use and enjoyment of a single-family
residence and is located landward of the ordinary high water mark and the perimeter
of a wetland. Appurtenances typically include a garage, decks, driveway, utilities and
fences. Construction of a single-family residence may include grading which does
not exceed two hundred fifty (250) cubic yards, and which does not involve
placement of fill in any wetland or waterward of the ordinary high water mark.
Construction authorized under this exemption shall be located landward of the
ordinary high water mark.

F. Marking of Property Lines. The marking of property lines or corners on state
owned lands, when such marking does not significantly interfere with normal public
use of the surface of the water.

G. Navigational Aids. Construction or modification, by or under the authority of the
Coast Guard, of navigational aids such as channel markers and anchor buoys.

H. State Certified Project. Any project with a certification from the Govemor
pursuant to RCW Chapter 80.50.

L. Site Exploration and Investigation. Site exploration and investigation activities
that are prerequisite to preparation of an application for development authorization
under this chapter, if:

i. The activity does not interfere with the normal public use of the surface
waters;

ii. The activity will have no significant adverse impact on the environment
including but not limited to fish, wildlife, fish or wildlife habitat, water
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quality, and aesthetic values;

iii. The activity does not involve the installation of any structure, and upon
completion of the activity the vegetation and land configuration of the site are
restored to conditions existing before the activity;

iv. A private entity seeking development authorization under this section first
posts a performance bond or provides other evidence of financial responsibility
to ensure that the site is restored to preexisting conditions;

v. The activity is not subject to the permit requirements of RCW 90.58.550 (oil or
natural gas exploration in marine waters).

J. Noxious Weeds. The process of removing or controlling aquatic noxious weeds,
as defined in RCW 17.26.020, through the use of an herbicide or other treatment
methods applicable to weed control that are recommended by a final
environmental impact statement published by the Department of Agriculture or
Ecology jointly with other state agencies under RCW Chapter 43.21 C.

K. Watershed Restoration Projects. The Shoreline Administrator shall review
watershed restoration projects for consistency with the this master program in an
expeditious manner and shall issue a decision along with any conditions within
forty-five days of receiving all materials necessary to review the request for
exemption from the applicant. No fee will be charged for accepting and processing
requests for a shoreline exemption for watershed restoration projects as used in this
section.

L. Private or Public Restoration Projects. A public or private project, the
primary purpose of which is to improve fish or wildlife habitat or fish
passage, when all of the following apply:

i. The project has been approved in writing by the Washington State
Department of Fish and Wildlife (WDFW) as necessary for the
improvement of the habitat or passage and appropriately designed
and sited to accomplish the intended purpose;

ii. The project has received hydraulic project approval by
WDFW pursuant to RCW Chapter 75-20; and

iii. The Shoreline Administrator has determined that the project
is consistent with this master program,

M. Hazardous Substance Remedial Actions. The procedural requirements of RCW
Chapter 90.58 shall not apply to a project for which a consent decree, order or
agreed order has been issued pursuant to RCW Chapter 70.1 05D or to Ecology
when it conducts a remedial action under RCW Chapter 70.1 05D. Ecology shall, in
consultation with the City, assure that such projects comply with the substantive
requirements of RCW Chapter 90.58, WAC Chapter 173-26 and this master
program.
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20.35.030 Letter of Exemption

1. Letter of Exemption, General. Applicants for other permits or approvals must obtain a
written letter of exemption verifying the proposed development as not subject to a
Shoreline Substantial Development Permit. The letter of exemption must state how the
proposed action is consistent with the policies and regulations of the City of Burien
Shoreline Master Program. For example, the approval of a Building Permit for a single-
family residence and bulkhead can be conditioned on the basis of shoreline policy and
use regulations. The Building Official or other permit authorizing official, through
consultation with the Shoreline Administrator, shall attach shoreline management terms
and conditions to a building permit or other permit approvals pursuant to RCW
90.58.140.

2. State and Federal Agencies. Where shoreline development proposals are subject to
review, approval, and permitting by a federal or state agency, the Shoreline
Administrator shall prepare a letter and send to the Department of Ecology indicating
the specific exemption provision from WAC 173-27-040 that is being applied to the
development and provide a summary of the City’s analysis of the consistency of the
project with the City of Burien Shoreline Master Program and the state Shoreline
Management Act.

20.35.035 Shoreline Conditional Use Permits (See also WAC 173-27-160)

L. Purpose. The purpose of a shoreline conditional use permit is to allow greater
flexibility in administering the use regulations of the Burien Shoreline Master Program
in a manner consistent with the policies of the Shoreline Management Act. This allows
for review of a proposed action which may have a potential for compatibility concerns
with nearby uses of other impacts that could be resolved under special circumstances
with appropriate mitigation measures or conditions of approval.

2. Criteria. Shoreline conditional uses identified in the Burien Shoreline Master
Program Use Matrix or those that are unlisted uses but not prohibited uses, may be
allowed only when the applicant can demonstrate all of the following:

a. The proposed use will be consistent with RCW 90.5 8.020 and the
Shoreline Management Act and the Burien Shoreline Master Program;

b. The proposed use will not interfere with the normal public use of public
shorelines;

¢. The proposed use and development of the site and design of the project
will be compatible with other permitted and planned uses within the area;

d. The shoreline proposal will not result in significant adverse impacts on the
shoreline environment and that the cumulative impact of additional
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requests for like actions in the area will remain consistent with the policies
of the Shoreline Management Act and the Burien Shoreline Master Program.

e. That the proposed use will not cause a substantial detrimental effect to the
public interest. In authorizing a shoreline conditional use permit, special
conditions may be attached to the permit to prevent undesirable effects of
the proposed use, to ensure consistency with the Shoreline Management Act
and the Burien Shoreline Master Program, or to address cumulative impacts
of all like actions.

20.35.040 Shoreline Variance Permits (See also WAC 173-27-170)

1. Applicability. A shoreline variance permit is strictly limited to granting relief from
specific bulk, dimensional or performance standards set forth in the Burien
Shoreline Master Program where there are extraordinary or unique circumstances
relating to the physical character or configuration of property such that strict
implementation of the policies, regulations or development standards would impose
unnecessary hardships on the applicant or thwart the policies set forth in RCW
90.58.020 or the Burien Shoreline Master Program. Shoreline variance permits
should be granted in circumstances where denial of the permit would result in a
thwarting of the policy enumerated in RCW 90.5 8.020. The applicant must
demonstrate that extraordinary circumstances shall be shown and the public interest
shall suffer no substantial detrimental effect. A variance permit cannot be granted
for a use.

2. Landward Variance Criteria. Variance permits for development and/or uses that
will be located landward of the ordinary high water mark and/or landward of a
wetland may be authorized provided the applicant can demonstrate all of the
following:

a. The strict application of the bulk, dimensional or performance standards
set forth in the applicable master program precludes all reasonable use of
the property;

b. The hardship described in (a) of this subsection is specifically related to the
property, and is the result of unique conditions such as irregular lot shape,
size, or natural features and the application of the master program, and not,
for example, from deed restrictions or the applicant's own actions;

c. The design of the project is compatible with other authorized developments
within the area and with uses planned for the area under the City’s
comprehensive plan and Shoreline Master Program and will not cause
adverse impacts to the shoreline environment;

d. The variance will not constitute a grant of special privilege not enjoyed by

the other properties in the area;

e. The variance requested is the minimum necessary to afford relief; and

The public interest will suffer no substantial detrimental effect.

™
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3. Waterward Variance Criteria. Variance permits for development and/or uses
that will be located waterward of the ordinary high water mark or within a
wetland, may be authorized provided the applicant can demonstrate all of the
following:

a. The strict application of the bulk, dimensional or performance standards set
forth in the Burien Shoreline Master Program precludes all reasonable use of
the property;

b. The proposal is consistent with the criteria established (b) through (f) of
section 2; and

¢. The public rights of navigation and use of the shorelines will not be
adversely affected.

4. Consideration of Cumulative Imp acts. In the granting of all variance permits,
consideration shall be given to the cumulative impact of additional requests for
like actions in the area. For example, if variances were granted to other
developments and/or uses in the area where similar circumstances exist, the total
of the variances shall also remain consistent with the policies of RCW 90.5 8.020
and shall not cause substantial adverse effects to the shoreline environment.

20.35.045 Alteration or Reconstruction of Nonconforming Structures or
Uses

1. Nonconformance Defined. A nonconforming use or structure means a shoreline
use or development which was lawfully constructed or established prior to the
effective date of the Shoreline Management Act or the City of Burien’s shoreline
master program, or amendments thereto, but which does not conform to currently
adopted regulations or standards.

2. Limitations_on Nonconforming Structures Hses—qu-devele-pmen-ts—th&t—w&&
foppbleenitbiicbadbaid e s ;
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Structures that were legally established and are used for a conforming use, but
which are nonconforming with regard to setbacks, buffers, area, density, bulk, or
height, may be maintained:_and repaired; and may be enlarged or expanded
provided that these-setenssaid enlargement does not increase the extent of
nonconformity by further encroaching upon or extending into areas where
construction or use would not be allowed for new development or uses.

Additionally, enlargement or expansions of a single family residence including the
addition of normal appurtenances as defined in 20.40.000 that would increase the
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nonconformity and/or encroach further into arecas where new structures or

developments would not be allowed under this Master Program may be approved
by a shoreling conditional use permit if all of the following criteria are met;
a The structure must be located landward of the ordinary high water mark., <« { Formatted: Indent: Left: 05", Hanging: 0.5 |

[ Formatted: Indent: Left: 0.5", Hanging: 0.5" |

C. The area between the nonconforming structure and the shoreline and/or

critical area shall meet the vegetation conservation standards of Burien
SMP section 20.30.030.
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the nonconformmg structure
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Program=A nonconforming structure which is moved any distance must be brought
into conformance with provisions of this shoreline master program and the SMA.

4—Reconstruction_of Nonconforming Structures. A nonconforming structure which
that is destreveddamaged to an extent not exceeding 80% of the actual or appraised
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or use would not be allowed for new development or uses. Reconstruction is
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6. Develo pment on Nonconforming Lots. Any existing single family lot, tract, parcel,
site, or division of land located landward of the ordinary high water mark which was

established in accordance with local and state subdivision requirements prior to the
effective date of the act or the Burien master program but which does not conform to

> ize standards shall be consider egally conforming lot for buildi
) an uch lots new homes m ilt provided th licable sethack
lot (.OV(:_gt_: critical area rcsmg[mm, dessgp review requirements (if anv), h(:l_g_ht limits
nd other licable regulation he zo code 1 Xistir n such
lots may be expanded and r le < s 1ons govermnin

nonconforming structures in this sectionl

1. _&=Structures Within the Aquatic Designation. Replacement of any portion of any
structure in the Aquatic shoreline designation shall comply with the SMP requirements
for materials the come in contact with the water pursuant to 20.30.070 [2.b.c].

8. Limitations on Nonconforming Uses. Uses and developments that were legally

established and are nonconforming wﬂh rn_g_rd to lhc use n.gul.ulmns of the master
: S ! ] 1l large

with applicable bulk ; 5
structure or by the addition of normdi ;qurt(,rum.t":s as delined in WA(“ 173-27-040
{2)(g) upon appraval of a conditional use permit.

20.35.050 Appeals

Any person aggrieved by the granting, denying or rescinding of a permit on shorelines of the
state pursuant to BMC 19.65.060 and RCW 90.58.140 may seck review from the state
shorelines hearings board by filing a petition for review within twenty-one days of the date of
filing as defined in RCW 90.58.140(6).

20.35.055 Effective Date and Duration of Shoreline Permits
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No construction authorized by an approved shoreline permit may begin until 30 days after
the final city decision on the proposal. This restriction shall be stated on the permit.
Construction shall be commenced or, where no construction is involved, the use or
activity shall be commenced within two years and the construction related activity shall
terminate within five years after the effective date of a shoreline permit or the final
settlement date of any associated appeals or legal actions regarding the proposed action.
Provided, that the City may authorize a single extension for a period not to exceed one
year based on reasonable factors, if a request for extension has been filed before the
expiration date and notice of the proposed extension is given to parties of record and the
Department of Ecology. The City shall notify the Department of Ecology in writing of
any change to the effective date of a permit, as authorized by this section, with an
explanation of the basis for approval of the change. Any change to the time limits of a
permit other than those authorized by this section shall require a new permit application,
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20.35.060 Compliance and Enforcement

A. Choice of Action/Penalty; Conflict. The choice of enforcement action to be taken
and the severity of any penalty to be imposed shall be guided by the nature of the violation,
the damage or risk to the public or to public resources, and /or the existence or degree of
bad faith of the person or persons subject to the enforcement action. The provisions of
Section 20.3 5.060 shall supersede and take precedence over any other enforcement
provisions of the City Code in conflict herewith.

B. Order to Cease and Desist; Notice of Correction: In the event any person is or has
engaged in activity that violates any of the provisions of, BMC Chapter 20.35, RCW
Chapter 90.58, or a permit issued pursuant to BMC Chapter 20.35, the City may issue and
serve upon such person or persons, a cease and desist order and/or an order to take
corrective action.

(1) Content of order. The order shall set forth and contain:

(a) A description of the specific nature, extent, and time of violation and
the damage or potential damage; and

(b) A notice that the act or acts causing a violation or a potential violation
shall immediately cease and desist or, in appropriate cases, the specific
corrective action to be taken within a specific and reasonable time, which
corrective action may include, but is not limited to, restoration and/or
mitigation of the site and other property damaged.

(2) Effective date. An order issued under this section shall become effective
immediately upon receipt by the person to whom the order is directed.

(3) Compliance. Failure to comply with the terms of an order issued pursuant to
BMC Section 20.3 5.060(B) shall be a violation of BMC Chapter 20.35 and can
result in enforcement actions including, but not limited to, the issuance of a civil
penalty.

(4) Other Action. In addition to the issuance of the cease and desist order and/or an
order to take corrective action, the City may take other enforcement action
available at law including, issuance of a civil notice of violation and penalties
pursuant to BMC Section 20.3 5.060(C), seeking injunctive or declaratory relief,
imposition of criminal penalties, and permit rescission as set forth in RCW
90.58.140. The City may combine an order issued pursuant to Section 20.3
5.060(B) with a notice of violation.

Shoreline Advisory Committee Draft V-18 11/17/09



C.

Civil Penalties; Procedures; Remission;

(1) Civil Violations. It shall be a civil violation of this BMC Chapter 20.35. for
any person to:

(a) Use, construct or demolish any structure, or to conduct clearing,
earth-moving, construction or other development not authorized under a
Substantial Development Permit, Conditional Use Permit or Variance Permit,
where such permit is required by BMC Chapter 20.35.

(b) Undertake or conduct any work which is not conducted in
accordance with the plans, conditions, or other requirements in a permit
approved pursuant to BMC Chapter 20.35, provided that the terms or
conditions are stated in the permit or the approved plans;

(c) Remove or deface any sign, notice, complaint or order required by
or posted in accordance with BMC Chapter 20.35;

) Misrepresent any material fact in any application, plans or other
information submitted to obtain any shoreline use or development
authorization;

(e) Fail to comply with the requirements of a substantial development
permit, conditional use permit or variance issued pursuant to BMC Chapter
20.35;

€3} Undertake a development or use on shorelines of the state without
first obtaining a permit required pursuant to BMC Chapter 20.35;

(g)  Fail to comply with an order issued under BMC Section
20.35.060(B);

(2) Amount of penalty. The penalty for each civil violation shall not exceed one
thousand dollars for each violation and shall not be less than twenty-five dollars,
The amount of the penalty prescribed in the notice of violation shall be determined
based upon the guidelines set forth in BMC Section 20.35.060(A).

(3) Separate Violation. Each calendar day that a civil violation occurs or
continues to occur shall constitute a separate civil violation.

(4) Notice of Civil Violation. A notice of civil violation and penalty shall be
imposed by issuance and service of a notice of civil violation in writing.

(5) Contents of Notice of Violation. The notice of violation shall set forth and
contain:

Shoreline Advisory Committee Draft V-19 11/17/09



(a) A description of the specific nature, extent, and time of violation(s) and
the damage or potential damage; and

(b) A notice that the act or acts causing a violation or a potential violation
shall immediately cease and desist or, in appropriate cases, the specific
corrective action to be taken within a specific and reasonable time; and

(c) A notice that any order included in the notice of violation shall become
effective immediately upon receipt by the person to whom the order is directed.

(6) Service of Notice of Violation. The notice of violation shall be served upon
the person or persons alleged to have committed the violation either by certified
mail with return receipt requested, at such person’s or persons” last known
address of record, or by personal service.

(7) Application for Remission or Mitigation. Any person incurring a penalty may
apply in writing, within thirty days of receipt of the penalty, to the Director for
remission or mitigation of such penalty. The application shall be filed with the City
Clerk and shall identify the specific violation or violations for which the applicant
seeks remission or mitigation, set forth the specific facts establishing the
extraordinary circumstances which the applicant desires the Director to consider,
include complete copies of any documents or records applicant wishes the Director
to consider, include the mailing address (not a post office box) at which the
applicant will receive notice of the decision, and shall be signed by the applicant.
[ncomplete applications and applications filed with the City after the thirty-day
period specified herein shall not be considered by the Director.

Upon receipt of a complete application for remission or mitigation, the Director, or
his/her designee, shall consider the application, together with any information the
Director, or his/her designee, determines is relevant, and may remit or mitigate the
penalty only upon a finding that that applicant has demonstrated extraordinary
circumstances, such as the presence of information or factors not considered in
setting the original penalty. When a penalty is imposed jointly by the Department of
Ecology and the City, the penalty may be remitted or mitigated only upon such
terms as both the Department of Ecology and the City agree.

(8) Right of Appeal.

(a) Any person issued a notice of civil violation pursuant to BMC Section
20.3 5.060(C), may appeal the same to the City Council; provided that, if the
penalty is imposed jointly by the City and the Department of Ecology, an
appeal shall be filed with the shorelines hearings board in accordance with
WAC 173-27-290.
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(b)Timing of Appeal. Except as provided below, any person appealing a notice of
civil violation to the City Council shall file a written notice of appeal with the
City Clerk within thirty days of service of the notice of civil violation. In the
event that a timely and completed application is filed with the City Clerk for
remission or mitigation, an appeal of a civil violation that is the subject of the
application for remission or mitigation shall be filed within thirty days of
applicant’s receipt of the City’s written decision regarding the remission or
mitigation. The applicant shall be deemed to have received the written decision
upon the earlier of the date of personal service of the written decision or three
days after the written decision is deposited in the United States Mail, in a
postage pre-paid, properly addressed envelope, using the applicant’s address as
stated in the application.

(c)Notice of Appeal. All appeals shall be in writing and contain the following:
i. A heading in the words: “Before the Hearing Examiner;

ii. A caption reading: “Appeal of * giving the name of all
appellant(s);

iil. A brief statement in concise language of the violation or violations
protested, together with any material facts claimed to support the contentions
of the appellant, including a copy of the notice of civil violation(s) being
appealed;

iv. A brief statement in concise language of the relief sought, and the reasons
why it is claimed the protested notice of violation(s) should be reversed,
modified or otherwise set aside;

v. The signatures of appellant and appellant’s official mailing addresses;

vi. The verification (by declaration under penalty of petjury under the laws of
the State of Washington) of the appellant as to the truth of the matters stated in
the appeal.

(d)  Hearing. Within 10 days of receiving the written appeal, the city clerk shall
fix a date, time and place for the hearing of the appeal. Such date shall be not less than
10 days nor more than 60 days from the date the appeal was filed; provided that, the
Hearing Examiner may reset or continue a hearing upon request of the City or the
party appealing, upon good cause shown, or sua sponte. Written notice of the date of
the hearing shall be provided to the appellant by mailing such notice by first class
mail, postage prepaid, to the appellant at the address shown on the notice of appeal. At
the hearing the appellant shall be entitled to appear in person and be represented by
counsel, and to offer evidence pertinent and material to those matters or issues
specifically raised by the appellant in the written notice of appeal.
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(e) Evidence. Unless otherwise provided by law, evidence that is material and relevant to
determination of the matter consistent with the applicable legal requirements and
subject to administrative rules of proceedings before the Hearing Examiner, shall be
admitted into the record whether or not such evidence was considered by the official
issuing the notice of civil violation.

(f) Findings/Conclusions/Recommendation. The Hearing Examiner shall conduct
adjudicative proceedings, receive and examine all evidence it finds relevant to the
subject matter, and prepare a record thereof. When the Hearing Examiner renders a
recommendation, the examiner shall make and enter written findings and conclusions
which support such decision. The findings and conclusions shall set forth and
demonstrate the manner in which the decision or recommendation is consistent with
applicable laws, regulations and policies of the city of Burien. The Hearing Examiner
may recommend that the notice of civil violation be affirmed, dismissed or modified
consistent with his/her findings and conclusions. The decision or recommendation
shall be rendered as soon as possible but in all events within 20 working days of the
conclusion of the hearing,

(g) City Council. When taking final action, the City Council shall make and enter
findings of fact from the record before the Hearing Examiner which support its
action, may affirm, reverse, modify, or remand the decision of the hearing examiner,
and may adopt all or portions of the examiner’s findings and conclusions. The
decision of the City Council shall be a final decision.

(9) Penalties due.

(a) Penalties imposed under BMC Section 20.35.060(C) shall become due and
payable thirty days after receipt of notice of civil violation unless application
for remission or mitigation is made or an appeal is filed. Whenever an
application for remission or mitigation is made, penalties shall become due and
payable thirty days after receipt of the City’s decision regarding the remission
or mitigation. Whenever an appeal of a penalty is filed, the penalty shall
become due and payable upon completion of all review proceedings and upon
the issuance of a final decision confirming the penalty in whole or in part.

(b) If the amount of a penalty owed the City is not paid within thirty days after
it becomes due and payable, the City may take actions necessary to recover
such penalty.

(10) Aiding or abetting., Any person who, through an act of commission or omission

procures, aids or abets in the civil violation shall be considered to have committed a
civil violation for the purposes of the civil penalty.
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D. Criminal Penalties.

In addition to incurring civil penalties under BMC Section 20.3 5.060(C), any person
found to have willfully engaged in activities on shorelines of the state in violation of the
provisions of BMC Chapter 20.35, shall be guilty of a gross misdemeanor, and shall be
punished by:

(1) A fine of not less than twenty-five dollars ($25) or more than one thousand
dollars
($1,000);

(2) Imprisonment in the County/City jail for not more than ninety (90) days; or

(3) Both such fine and imprisonment; provided that, the fine for the third and all
subsequent violations in any five (5) year period shall not be less than five
hundred dollars ($500) nor more than ten thousand dollars ($10,000); provided
further, that fines for violations of RCW 90.5 8.550, or any rule adopted
thereunder, shall be determined under RCW 90.58.560.

E. Inspection Access.

The Director and his/her authorized representatives, may for the purpose of inspection for
compliance with the provisions of a permit issued pursuant to BMC Chapter 20.35, enter
all properties that are subject to such a permit. All persons applying for a permit under this
BMC Chapter 20.35 shall be deemed to have given their consent to entry upon the property
upon issuance of the permit. No owner or occupant of any premises shall fail to provide
prompt entry to the Director or authorized representative for the purposes of inspection
under this section. If such entry is refused, the City shall have recourse to every remedy
provided by law to secure entry, including, issuance of a notice of a notice of correction
and issuance of a notice of civil violation.

Whenever entry is required for purposes of inspection pursuant to this section, if the
premises are occupied, the persons conducting the inspection shall present proper
credentials and request entry, and if the premises are unoccupied, reasonable effort shall
first be made to locate the owner of the premises and request entry.

F. Other Remedies.

(1) In addition to the civil and criminal penalties provided for herein, the City may,
pursuant to RCW Chapter 90.58, bring such injunctive, declaratory, or other actions
as are necessary to insure that no uses are made of the shorelines of the state located
within the City of Burien in conflict with the provisions of, RCW Chapter 90.58,
BMC Chapter 20.35, a permit issued pursuant to BMC Chapter 20.35, or other
regulations adopted pursuant state law or city code, and to otherwise enforce the
provisions of the City’s Shoreline Master Program.
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(2) Any person subject to the regulatory provisions of this Program or the Act who
violates any provision thereof, or permit, or permit condition issued pursuant
thereto shall be liable for all damage to public or private property arising from such
violation, including the cost of restoring the affected area to its condition prior to
violation. The City Attomey may bring suit for damages under this section on
behalf of the City and on the behalf of all persons similarly situated pursuant to
RCW Chapter 90.58.

G. Abatement,

Structures or development on shorelines considered by the Director to present a hazard or
other public nuisance to persons, properties or natural features may be abated by the City
using all lawful means available.

20.35.065 Revisions to Shoreline Permits (See also WAC 173-27-100)

1. Revision required. A permit revision is required whenever an applicant proposes
substantive changes to the design, terms or conditions of a project from that which is
approved in the shoreline permit. Changes are considered substantive if they materially
alter the project in a manner that relates to its conformance to the terms and conditions
of the permit, the Burien Shoreline Master Program and/or the policies and provisions of
RCW Chapter 90.58. Changes which are not substantive in effect do not require
approval of a revision,

2. Required Information. When an applicant seeks to revise a permit, the city will
request from the applicant detailed plans and text describing the proposed changes. If
the Shoreline Administrator determines that the proposed changes are within the scope
and intent of the original permit, and are consistent with the Burien Shoreline Master
Program and the Shoreline Management Act, the city may approve a revision.

"Within the scope and intent of the original permit" means all of the following:

a) No additional over water construction is involved except that pier, dock, or
float construction may be increased by five hundred square feet or ten percent
from the provisions of the original permit, whichever is less;

b) Ground area coverage and height may be increased a maximum of ten percent
from the provisions of the original permit;

c) The revised permit does not authorize development to exceed height, lot
coverage, setback, or any other requirements of the applicable master program
except as authorized under a variance granted as the original permit or a part
thereof;

d) Additional or revised landscaping is consistent with any conditions attached to
the original permit and with the applicable county master program;

e) The use authorized pursuant to the original permit is not changed; and
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f) No adverse environmental impact will be caused by the project revision.

3. New Permits Required. If the revision, or the sum of the revision and any previously
approved revisions will violate the criteria specified in (a)-(f) of the preceding section,
the City shall require that the applicant apply for a new shoreline permit. Revisions to
permits may be authorized after original permit authorization has expired under WAC
173-27-080(2). The purpose of such revisions shall be limited to authorization of
changes which are consistent with this section and which would not require a permit for
the development or change proposed under the terms of RCW Chapter 90.58, the
Burien Shoreline Master Program and this section. If the proposed change constitutes
substantial development, then a new permit is required. Provided, this subsection shall
not be used to extend the time requirements or to authorize substantial development
beyond the time limits of the original permit. The revision approval, including the
revised site plans and text consistent with the provisions of WAC 173-27-180 as
necessary to clearly indicate the authorized changes, and the final ruling on consistency
with this section shall be filed with the Washington State Department of Ecology. In
addition, the city shall notify parties of record of the action.

4. Revisions to Conditional Use or Variance Permits. If the revision to the original
permit involves a conditional use or variance, the city shall submit the revision to the
Department of Ecology for the required state's approval, approval with conditions, or
denial, and shall indicate that the revision is being submitted under the requirements of
this subsection. The Department of Ecology shall render and transmit to the City and
the applicant its final decision within fifteen days of the date of their receipt of the
submittal from the City. The City of Burien shall notify parties of record of the
Department of Ecology's final decision.

5. Effective Date. The revised permit is effective immediately upon final decision by
the City or, when appropriate, upon final action by the Department of Ecology.

6. Appeals. Appeals shall be to the state shorelines hearings board in accordance with
RCW 90.58.180 and shall be filed within twenty-one days from the date of receipt of
the City's action by the Department of Ecology or the date the Department of
Ecology's final decision is transmitted to the City and the applicant.

7. Construction Authorization. Construction undertaken pursuant to that portion of a
revised permit not authorized under the original permit is at the applicant's own risk
until the expiration of the appeals deadline. If an appeal is successful in proving that a
revision is not within the scope and intent of the original permit, the decision shall have
no bearing on the original permit.
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20.35.070 Rescission of Shoreline Permits (See also RCW 90.58. 140(8))

Whenever any development or use is in violation of a permit or shoreline exemption
issued pursuant to this chapter, the City may, concurrent with or as an alternative to any
other remedy provided by this title or other law or ordinance, initiate permit rescission
proceedings by scheduling a public hearing before the hearing examiner and serving the
applicant with written notice thereof. Notice shall be provided in accordance with BMC
19.65.045 and contain a general description of the alleged noncompliance and date, time,
and place of public hearing. It shall be served by registered mail at least 15 calendar days
prior to such hearing. The permit rescission request shall be processed as a Type 2
decision in accordance with the procedures established in BMC Chapter 19.65.
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Chapter VI. Shoreline Definitions



20.40.000 Alteration means any human activity which results or is likely to result in an
impact upon the existing condition of a critical area. Alterations include, but are not limited
to, grading, filling, dredging, draining, channelizing, applying herbicides or pesticides or
any hazardous substance, discharging pollutants except storm water, grazing domestic
animals, paving, constructing, applying gravel, modifying for surface water management
purposes, cutting, pruning, topping, trimming, relocating or removing vegetation or any
other human activity which results or is likely to result in an impact to existent vegetation,
hydrology, wildlife or wildlife habitat. Alterations do not include walking, fishing or any
other passive recreation or other similar activities.

20.40.005 Appurtenance means development necessarily connected to the use and
enjoyment of a single family residence and located landward of the perimeter of an
associated wetland and landward of the ordinary high water mark. Normal appurtenances
include a garage; deck; driveway; utilities solely servicing the subject single family
residence; fences; and grading which does not exceed 250 cubic yards.

20.40.010 Aquaculture means the culture, harvesting or farming of food fish, shellfish,
or other aquatic plants and animals. Activities include the hatching, cultivating, planting,
feeding, raising, harvesting, and processing of aquatic plants and animals and the
maintenance and construction of necessary equipment, buildings and growing areas.
Cultivation methods include but are not limited to fish pens, fish hatcheries, shellfish rafts,
racks and long lines, seaweed floats and nets and the culture of clams and oysters on
tidelands and subtidal areas.

20.40.015 Associated wetlands means those wetlands which are in proximity to and
either influence or are influenced by tidal waters or a lake or stream subject to the
Shoreline Management Act.

20.40.020 Beach means the zone of unconsolidated material that is moved by waves,
wind, and tidal currents, extending landward to the coastline.

20.40.025 Boat ramp means graded slopes, slabs, pads, planks, or rails used for
launching boats by means of a trailer, hand, or mechanical device.

20.40.030 Bulkhead means a solid or open pile wall erected generally parallel to and
near the ordinary high water mark for the purposes of protecting adjacent uplands from
waves or current action.

20.40.035 Critical saltwater habitat means all kelp beds, eclgrass beds, spawning and
holding areas for forage fish, such as herring, smelt and sandlance; shellfish beds;
mudflats, intertidal habitats with vascular plants, and areas with which priority species
have a primary association.
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20.40.040 Community Beach means a beach area jointly owned by a homeowners
association for use of the neighborhood.

20.40.045 Docks are fixed structures floating upon the water.

20.40.050 Dredging means the removal of earth, sand, sludge or other materials from
the bottom of a stream, river, lake, bay or other water body. However, the creation of
temporary depressions or contour alterations on tidelands or bedlands through the use of
aquaculture harvesting equipment approved by the Washington State Department of Fish
and Wildlife shall not be construed to be dredging.

20.40.055 Feasible means actions that meet all of the following conditions:

(a) The action can be accomplished with technologies and methods that are available at a
reasonable cost and have been used in the past in similar circumstances, or studies or tests
have demonstrated in similar circumstances that such approaches are currently available at
a reasonable cost and likely to achieve the intended results;

(b) The action provides a reasonable likelihood of achieving its intended purpose;

(c) The action does not physically preclude achieving the project's primary intended legal
use.

20.40.060 Fill means any material, such as earth, clay, sand, concrete, rubble, wood
chips, bark or waste of any kind which is placed, stored or dumped upon the surface of the
ground resulting in an increase in the natural surface elevation.

20.40.065 Floating home means a structure designed and operated substantially as a
permanently based structure and not as a vessel and is typically characterized by
permanent utilities, a semi-permanent anchorage/moorage design, and by the lack of
adequate self-propulsion to operate as a vessel.

20.40.070 Floats (rafts) are floating structures that are moored, anchored, or otherwise
secured in the water that are not directly connected to the shoreline.

20.40.075 Houseboat means a vessel used for living quarters but licensed and designed
substantially as a mobile structure by means of detachable utilities or facilities, anchoring,
and the presence of adequate self-propulsion to operate as a vessel.

20.40.080 In-water structure means a structure located waterward of the ordinary high
water mark that either causes or has the potential to cause water impoundment or the
diversion, obstruction, or modification of water flow.

20.40.085 Littoral drift means the mud, sand, or gravel materials moved parallel to the
shoreline in the nearshore zone by waves and currents.

20.40.090 Mooring buoy means a floating object anchored to the bottom of a water
body that provides tie up capabilities for vessels.
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20.40.095 Normal protective bulkhead means a bulkhead, common to single family
residences, constructed at or near the ordinary high water mark to protect an existing
single family residence, the sole purpose of which is to protect land from erosion, not for the
purpose of creating new land.

20.40. 100 Ordinary High Water Mark (OHWM) means the mark on lakes, streams
and tidal waters that approximates the line of mean high water as commonly evidenced
by a mark upon the soil a character distinct from that of the abutting upland with respect to
vegetation.

20.40. 105 Piers are fixed, pile-supported structures extending over the water.

20.40.110 Physical access means the ability of the general public to reach, touch, and
enjoy the water's edge, to travel on the waters of the state, and to view the water and the
shoreline from adjacent locations.

20.40.115 Primary structure means any permanent building, road, bridge or utility
requiring a permit or approval which is necessary to support the primary use of a site.

20.40.120 Shorelands means those lands extending landward for 200 feet in all
directions as measured on a horizontal plane from the ordinary high water mark;
floodways and 100-year floodplains; and all wetlands and river deltas associated with the
streams, lakes, and tidal waters which are subject to the State of Washington Shoreline
Management Act.

20.40.125 Shoreline Administrator means the City Manager or his or her designee in
the Community Development Department who is responsible for administering the City
of Burien Shoreline Master Program.

20.40. 130 Shoreline conditional use means a use or modification classified by the City of
Burien Shoreline Master Program as a conditional use or modification for certain
shoreline environments or is an unlisted use/modification.

20.40. 135 Shoreline modification means an action that modifies the physical
configuration or qualities of the shoreline area, usually through the construction of a
physical element such as a breakwater, dock, boat launch ramp, or other shoreline
structures. A shoreline modification also can consist of other activities, such as dredging
and filling.

20.40. 140 Shoreline permit means any substantial development, variance, conditional
use, or revision thereto authorized under the provisions of the City of Burien Shoreline
Master Program subject to review by the Washington State Department of Ecology.

20.40. 145 Shoreline substantial development means any development of which the
total cost, or fair market value, whichever is higher, exceeds $5,000, or any development
which materially interferes with the normal public use of the water or shorelines of the
state.
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20.40. 150 Shoreline variance means a permit for the limited purposes of granting
relief to specific bulk, dimensional, or performance standards set forth in the City of
Burien Shoreline Master Program.

20.40.155 Shoreline environment designations means the categories of shorelines
established by the City of Burien Shoreline Master Program in order to provide a uniform
basis for applying policies and use regulations within physically distinct shoreline areas.
The City of Burien Shoreline Master Program classifies shorelines into three shoreline
environment designations: Urban Conservancy, Aquatic and Shoreline Residential.

20.40. 160 Shoreline jurisdiction means the proper term describing all of the
geographic areas regulated by the City of Burien Shoreline Master Program.

20.40. 165 Shoreline master program mecans the general term for shoreline
comprehensive plans and regulations prepared under the jurisdiction of the Shoreline
Management Act.

20.40. 170 Shorelines means all of the water areas of the state, including reservoirs, and
their associated shorelands, together with the lands underlying them; except (1) shorelines
of statewide significance, (2) shorelines on segments of streams upstream of a point where
the mean annual flow is 20 cubic feet per second or less, and the wetlands associated with
such upstream segments, and (3) shorelines on lakes less than 20 acres in size, and
wetlands associated with such small lakes.

20.40.175 Shorelines of statewide significance means shorelines designated by the
State of Washington that are major resources from which all people in the state derive
benefit. Shoreline arcas in the City of Burien that are designated as shorelines of
statewide significance are portions of the Puget Sound adjacent to the city limits
extending out to mid channel.

20.40.180 Shorelines of the state means the total of all "shorelines" and "shorelines of
statewide significance" within the state.

20.40. 185 Tidal waters means marine and estuarine waters bounded by the ordinary

high mark. Where a stream enters the tidal waters, the tidal water is bounded by the
extension of the elevation of the marine ordinary high water mark within the stream.

20.40. 190 Tidelands means the land on the shore of marine water bodies between the
line of ordinary high tide and the line of extreme low tide.

20.40. 195 Tram means a conveyance that transports passengers or freight in carriers on
rails or suspended from cables supported by a series of towers.

20.40.200 Upland means generally the area above and landward of the ordinary high
water mark.
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20.40.205 Visual access means access with improvements that provide only a view of the
shoreline or water, but do not allow physical access to the shoreline.

20.40.210 Water dependent means a use or a portion of a use which requires direct
contact with the water and cannot exist at a nonwater location due to the intrinsic nature of
its operations. Examples of water dependent uses may include ship cargo terminal
loading areas, ferry and passenger terminals, barge loading facilities, ship building and
dry docking, marinas, aquaculture, float plane facilities, and sewer outfalls.

20.40.215 Water enjoyment means a recreational use, or other use facilitating public
access to the shoreline as a primary characteristic of the use; or a use that provides for
recreational use or acsthetic enjoyment of the shoreline for a substantial number of people
as a general character of the use and which through the location, design and operation
assures the public’s ability to enjoy the physical and aesthetic qualities of the shoreline. In
order to qualify as a water enjoyment use, the use must be open to the general public and
the shoreline space of the project must be devoted to provisions that accommodate public
shoreline enjoyment. Examples may include parks, piers, museums, restaurants,
educational/scientific reserves, resorts, and mixed use projects.

20.40.220 Water oriented means any combination of water dependent, water related,
and/or water enjoyment uses. Nonwater oriented serves to describe those uses which have
little or no relationship to the shoreline. Examples of nonwater oriented uses include
professional office, automobile sales or repair shops, mini storage facilities, multifamily
residential development, department stores, and gas stations.

20.40.225 Water related means a use or a portion of a use which is not intrinsically
dependent on a waterfront location but whose operation cannot occur economically without
a waterfront location. Examples of water related uses may include warehousing of goods
transported by water, seafood processing plants, hydroelectric generating plants, gravel
storage when transported by barge, oil refineries where transport is by tanker, and log
storage.

20.40.230 Watershed restoration plan means a plan, developed or sponsored by the
department of fish and wildlife, the department of ecology, the department of natural
resources, the department of transportation, a federally recognized Indian tribe acting
within and pursuant to its authority, a city, a county, or a conservation district that provides
a general program and implementation measures or actions for the preservation,
restoration, re-creation, or enhancement of the natural resources, character, and ecology of
a water body or reach, drainage area, or watershed for which agency and public review has
been conducted pursuant to chapter 43.21C RCW, the State Environmental Policy Act.
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EKW ™

MAR 18 2010
CITY OF BURIEN

Peter J. Eglick
eglick@ekwlaw.com

March 17,2010

Via Facsimile (205) 248-5539
Email and U.S. Mail

Planning Commission

City of Burien

400 SW 152nd Street, Suite 300
Burien, WA 98166

Re:  Additional Comments by the Lake Burien Shore Club and Expert Report by
Herrera Environmental Consultants Concerning SMP Amendments

Dear Planning Commission:

This letter and the attached report supplement earlier comments submitted by this office
on behalf of our client, Lake Burien Shore Club (Shore Club), concerning provisions in the
City’s proposed SMP Amendments that would open up Lake Burien to public access.

As discussed below, the City’s record lacks information and analysis to support adoption
in their current form of the proposed amendments affecting Lake Burien. Further, when that gap
is filled with necessary information providing available science, including that gathered by the
Shore Club and outside consulting scientists, the proposed amendments are still unsupported.
Instead, based on the attached limnology report, and the analysis provided in our earlier
comments and below, the Commission should protect Lake Burien’s ecological health by
modifying the SMP draft language to preclude establishment of public access. To accomplish
that goal, we have included at the end of this comment letter specific proposals for modifications
to the SMP amendments that should be moved and adopted by the Commission.

The Shoreline Management Act (SMA) requires local governments, in preparing their
Master Programs, to:

. consider all plans, studies, surveys, inventories, and systems of classification
made or being made by federal, state, regional, or local agencies, by private
individuals, or by organizations dealing with pertinent shorelines of the state;

. conduct or support such further research, studies, surveys, and interviews as are
deemed necessary; and
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. utilize all available information regarding hydrology, geography, topography,
ecology, economics, and other pertinent data...

RCW 90.58.100. The guidelines promulgated by the DOE for updating SMPs provide that, to
comply with these requirements and further the SMA mandate for “no net loss of ecological
functions necessary to sustain shoreline natural resources,” local governments must “identify and
assemble the most current, accurate and complete scientific and technical information available
that is applicable to the shoreline issues of concern.” WAC 173-26-201(2)(a). This information
includes, “at a minimum... all available scientific information, aerial photography, inventory
data, technical assistance materials, manuals and services from reliable sources of science,”
including from other agencies and private parties. Id. The SMP guidelines then reiterate that
proposed SMP provisions are required to be based on a complete “analysis” incorporating this
information. Id.

The DOE SMP guidelines further provide that this analysis must be performed “before
establishing specific SMP provisions” and must be sufficient to “[i]dentify specific measures
necessary to protect and/or restore the ecological functions” identified with respect to each
shoreline reach inventoried. WAC 173-26-201(3)(d) (emphasis added). In other words, local
governments must fight the urge to defer such “no net loss” analysis to future application of the
SMP provisions by staff on a project-specific basis.

Among the specific shoreline ecological functions that require identification, study and
analysis prior to adoption of SMP provisions, are water quality and habitat functions. WAC 173-
26-201(3)(d)(1)(C). As noted in our January 26, 2010 comments submitted to the Commission,
DOE has compiled extensive technical information as well as helpful tools for implementing the
SMP guidelines and collecting data as part of Shoreline Inventory, Characterization and
Analysis. http://www.ecy.wa.gov/programs/sea/shorelines/smp/handbook/ Chapter7.pdf. King
County has for many years also collected scientific data on Lake Burien that is essential to a
meaningful analysis of sensitivity to uses and activities implicated by the proposed SMP
provisions. In addition, the Shore Club has for the past three decades gathered data and
monitored Lake Burien’s water quality, as well as maintained the weir integral to its health. All
of this data, much of which was collected under the auspices of the King County Lake
Stewardship program was available for the asking. Unfortunately, the SMP Amendments record,
based largely on the work of the City consultant, does not include or address the bulk of this
information.

In light of the obvious gaps in the City’s record, the Shore Club retained aquatic scientist
Rob Zisette of Herrera Environmental Consultants to visit the lake, review the available data, and
prepare a limnology report. Mr. Zisette’s initial report is attached, along with his resume. Mr.
Zisette’s report draws on existing data and information (which he describes as “readily
available”) from the State, County and LBSC, as well as his own research and recent field
reconnaissance. The report notes that the excellent condition of Lake Burien’s aquatic plant
community and its superior water quality (e.g., the absence of toxic bluegreen algae blooms) is
not common for other lakes located within fully developed basins in King County, but that the
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lake is also very susceptible to changes in trophic state as well as incursion by invasive non-
native plants. It concludes that opening Lake Burien to public access could have grave impacts
on its ecological health in terms of the introduction of invasive, non-native plant and animal
species, and the resultant diminution in valuable wildlife habitat and the potential for water
quality degradation, particularly from toxic algae blooms.

Mr. Zisette’s report, in compiling and expertly analyzing the relevant existing data from
the State, County and property owners around Lake Burien, provides the type of scientific
inquiry and data that, although required, has been missing from the record before the
Commission. It is a telling admonition against complacency in adopting the SMP Amendments
as currently written. Yes, largely as a result of the Shore Club’s sound stewardship practices,
Lake Burien’s current water quality and habitat functions are good. But, the report suggests that
increase in human access — particularly on an, practically speaking, uncontrolled basis — will tip
what is a delicate balance, leading to degradation of these ecological functions.

The Shoreline Management Act encourages public access to shorelines, but only where
appropriate. As DOE’s Bob Fritzen explained at the Planning Commission’s March 9, 2010
meeting, each public access provision in the guidelines is accompanied by a list of qualifiers.
Factors limiting the appropriateness of public access include its compatibility with existing uses
and protection of the shoreline environment, as well as maintaining public safety and respecting
private property rights. WAC 173-26-221(4). Where activities encompassed by such public
access would likely harm that water body’s ecological functions in addition to interfering with
pre-existing residential uses and jeopardizing public safety, attempts to impose public access in
the shoreline are no longer appropriate and should be avoided.

In light of the record now before the Commission, including the analysis above and Mr.
Zisette’s conclusions regarding harm to the lake’s water quality and aquatic habitat functions and
the SMA’s mandate for “no net loss” of shoreline ecological functions, the Planning Commission
should move and adopt the following revisions to the SMP draft policies and regulations
concerning public access:

A. Revise proposed 20.20.015 to read: “The City should seek opportunities to develop new
public access areas throughout the shoreline except for the Lake Burien reach because it
cannot support the additional impact that public access would create.”

and

B. Add to proposed 20.30.035(2)(g): “For any freshwater reach without existing public
access, public access shall not be permitted unless it has been demonstrated that such use
or access is consistent with the policies of this Plan and will not jeopardize the
environment of the reach in question nor interfere with pre-existing shoreline uses.”
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In the absence of such modifications, the SMP amendments will be set on a collision
course with legal requirements for their adoption and with the record and scientific analysis
now available to the Commission.

Respectfully,

EGLICK KIKER WHITED PLLC

e

Peter\].|Eglick
Jane S. Kiker
Attorneys for Lake Burien Shore Club

1% Client

Attachments:

* Data Analysis Report — Lake Burien, Washington, Herrera Environmental Consultants
* Curriculum Vita, Robert Zisette, Aquatic Science Principal Herrera Environmental
Consultants
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Prepared for

Lake Burien Shore Club
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Prepared by
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2200 Sixth Avenue, Suite 1100
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Data Analysis Report: Lake Burien, Washington

Introduction

The Lake Burien Shore Club has for many decades taken an active role in protecting water
quality and ecological functions of Lake Burien. The Draft Shoreline Master Program (Reid
Middleton 2009) currently before the Burien Planning Commission includes policy and
regulation provisions for establishment of public access to Lake Burien. However, it did not
identify existing lake conditions or address potential impacts to those conditions from physical
access to the lake by the general public.

The Lake Burien Shore Club (Shore Club) requested that Rob Zisette of Herrera Environmental
Consultants (Herrera) summarize existing information on conditions of the lake and identify
potential impacts to those conditions as a result of public access to the lake. This report
summarizes the existing physical, water quality, aquatic plant, and fish and wildlife conditions in
Lake Burien. Based on these conditions, potential impacts to the lake from establishing public
access arc then addressed.

Information presented in this report is based on review of readily available data and reports.
Additional information was obtained by Rob Zisette during a site visit on March 13, 2010. This
report was prepared by Rob Zisette, who is a limnologist with 30 years of lake research
experience.

Per the detailed discussion below, Lake Burien presents several contraindications for adding
public access to the burdens it must carry. One is the increased potential for the introduction and
facilitation through public access of non-native, invasive aquatic plants and animals, which could
severely impair habitat, water quality, aesthetics, and recreational activities in the lake. Another
is the presence of the bluegreen algae Anabaena and Aphanizomenon, which account for the vast
majority of bluegreen blooms in Washington lakes, and can produce the toxins microcystin and
anatoxin-a.

Physical Characteristics

According to historical reports by King County (2010), Lake Burien is 44 acres in size with a
mean depth of 13 feet (4.0 meters) and a maximum depth of 29 feet (8.8 meters). Features

listed for Lake Burien in Lakes of Washington (Wolcott 1973) include an area of 43.7 acres, a
maximum depth of 33 feet (10.0 meters), and a lake surface elevation of 320 feet mean sea level.
Bathymetric (water depth) contours are shown in Figure 1 (Messick 2010).

The lake watershed is approximately 250 acres in size (King County 2010) as shown in Figure 2
(Messick 2010). The watershed boundary shown as the yellow line in Figure 2 reasonably
agrees with the storm drain maps prepared by the City of Burien (Burien 2010). Thus, the
watershed area is approximately six times the lake area. The watershed consists entirely of urban
land use and no streams currently drain into the lake. The City of Burien (2010) has located

11 stormwater outfalls in the lake (see Figure 7E in Grette 2008).
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Lake Burien drains to an outlet channel located at the northeast corner of the lake (see blue line
in Figure 2). Lake water flows from this short channel over a weir that was installed in the 1960s
to reduce the lake level drawdown during the dry summer months (Warren 2010). Flow from the
weir enters a culvert that drains southeast to Miller Creek. Recent observations indicate that there
has been no surface outflow from the lake from approximately late April to early November
(Warren 2010).

The lake level typically decreases approximately 2 feet during the summer. During the wet
winter months, the lake level is generally maintained within 0.2 feet of the weir elevation,

which is approximately equivalent to the ordinary high water mark. No flooding of shoreline
properties has been observed (Warren 2010). Based on 1 year of lake level data from October
1994 through September 1995 (King County 2010), the lake level increased from to a minimum
clevation of 69 centimeters (2.3 feet) below the weir in October 1994 to a maximum elevation of
5 centimeters (0.2 feet) above weir in January 1995, and then decreased to a minimum elevation
of 58 centimeters (1.9 feet) below the weir by the end of September 1995.

Lake Burien is located in an aquifer recharge area (Burien 2009). The lake may not receive much
groundwater inflow because of the shallow surrounding topography. It is likely that stormwater
drainage is the primary hydrologic input to Lake Burien, with additional input from direct
precipitation.

Water Quality
Eutrophication and Phosphorus Cycling

The principal water quality concern for lakes is eutrophication. Eutrophication is a process of
nutrient enrichment and increased productivity that can occur naturally, and is commonly
accelerated in urban lakes. Phosphorus is the primary nutrient controlling eutrophication of lakes
because it is typically the nutrient that limits algae growth, since large pools of carbon and
nitrogen are available in the atmosphere. Stormwater runoff is the primary source of phosphorus
in most urban lakes, including Lake Burien. Other external sources of phosphorus in Lake Burien
include direct precipitation and shallow ground water, which enters the lake via storm drain
outfalls and may also enter the lake via seeps in the nearshore zone of the lake. An additional
external source of phosphorus is waterfowl feces, which can be a significant source for small
shallow lakes.

Internal loading is also a common source of phosphorus to urban lakes. Internal loading refers to
processes inside the lake that contribute phosphorus to the water and includes various
components in the lake phosphorus cycle. Typically, the primary source of internal loading is the
release of iron-bound phosphorus from anoxic (i.¢., low or no oxygen) sediments. Anoxic
sediment release of phosphorus typically occurs in deep portions of the lake where oxygen is
consumed by decomposing microorganisms, but can also occur in shallow sediments that are
highly enriched with organic matter or located under aquatic plant canopies. Other sources of
internal phosphorus loading include shallow (oxygenated) sediment release during algae blooms
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that create high pH conditions (greater than 9), vertical migration of bluegreen algae
(cyanobacteria) from the sediments up into the water column, and decay of algae and aquatic
plants in the water column.

In the Puget Sound lowlands, most of the external phosphorus loading to lakes occurs during the
wet winter months. Most of that external load settles to the lake bottom and then recycles back
into the water column as internal loading during the dry summer months when lakes are
thermally stratified. Lakes of sufficient depth, such as Lake Burien, become thermally stratified
in the late spring when the surface waters warm and become less dense than the cooler deep
waters. As water temperature and density differences increase in the water column during the
summer, a thermocline becomes established that separates the epilimnion (surface layer) and
hypolimnion (bottom layer). A strong thermocline (high thermal gradient) dramatically reduces
the transport of phosphorus from deep sediments in the hypolimnion to algae growing in the
epilimnion. A weak thermocline can temporarily degrade during cool, windy periods of the
summer, causing the movement of the phosphorus-rich hypolimnion waters into the epilimnion.
Ultimately, the thermocline breaks down in the fall when the lake temperature cools, and the lake
becomes completely mixed in November. Many lakes experience rapid growth (blooms) of algae
in the fall in response to both internal (mixing) and external (stormwater) phosphorus sources.

Insufficient amounts of temperature profile data are available from King County (2010) to
evaluate the location or strength of the thermocline in Lake Burien. Temperature was measured
in the surface (1 meter depth) and the bottom (8 meter depth) water samples on two occasions
per year during the summer of 2000 through 2004. Surface water temperatures ranged from 16 to
23°C and bottom water temperatures ranged from 10 to 18°C, and there was typically a 5°C
difference between the surface and bottom water sample. Based on these data, it is unknown
whether the 5°C change is abrupt or gradual and represents a strong or weak thermocline,
respectively.

Trophic State

Lakes are classified into the following three categories of trophic state that represent increasing
amounts of eutrophication:

Oligotrophic (not enriched)
" Mesotrophic (moderately enriched)
. Eutrophic (highly enriched)

Trophic state is determined using summer (June through September) mean values of three
parameters:

. Total phosphorus concentration in the epilimnion (surface layer)

= Chlorophyll a concentration in the epilimnion (phytoplankton pigment in
the surface layer)
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. Secchi depth (water transparency measured by lowering an 8-inch Secchi
disk in the water until it disappears from view)

A trophic state index (TSI) is calculated for each of these parameters where values less than 40
represent an oligotrophic lake, values between 40 and 50 represent a mesotrophic lake, and
values greater than 50 represent a eutrophic lake.

Trophic state parameters were measured in Lake Burien during the summers of 1998, 2000,
2001, 2002, 2003, and 2004 as part of the King County Lake Stewardship Program. Water
samples were collected by lake stewards (residents) and analyzed by the King County
Environmental Laboratory. Data quality is reviewed and posted on the stewardship program
website (King County 2010). The Lake Burien data are presented for surface (1 meter) total
phosphorus concentration in Figure 3, surface (1 meter) chlorophyll a concentration in Figure 4,
Secchi depth in Figure 5, and trophic state index (TSI) in Figure 6.

Total Phosphorus

Surface (1-meter depth) phosphorus concentrations in Lake Burien typically ranged from 10 to
15 micrograms per liter (ug/L) in April through July, and typically increased to a range of 15 to
20 ug/L in September and October (see Figure 3). A minimum concentration of 7 ug/L was
observed in May 2002 and a maximum concentration of 29 ug/L observed in October 2001.

Bottom (8-meter depth) water samples were also analyzed for total phosphorus on two occasions
each year and exhibited a much higher mean concentration (33 ug/L) than the surface water
samples (14 ug/L) collected concurrently. Higher concentrations of phosphorus are typically
observed in bottom water samples due to the decay of settled organic matter. Much higher total
phosphorus concentrations likely would have been observed in bottom water samples if the
hypolimnion had become anoxic during the summer. In addition, mean total phosphorus
concentrations were the same (33 ug/L) for bottom water samples collected in May and June
compared to those collected in August and September. These results suggest that internal loading
from anoxic sediment release may not have been a significant source of phosphorus in Lake
Burien.

Cholorophyll a

Chlorophyll a is the primary photosynthetic pigment present in all species of algae.
Concentrations of chlorophyll a are used as a measure of phytoplankton (free-floating algae)
biomass. Surface (1-meter depth) chlorophyll ¢ concentrations in Lake Burien typically

ranged from 2 to 4 micrograms per liter (ug/L) in May through August, and typically increased
to a range of 4 to 8 ug/L in September and October (see Figure 4). Surface chlorophyll a
concentrations exceeded 8 ug/L on one occasion in October 2000 (12.8 ug/L) and October 2003
(12.2 ug/L).

Bottom (8-meter depth) water samples were also analyzed for chlorophyll a on two occasions
in each of 3 years (2002-2004). The mean summer (August/September) chlorophyll a
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concentrations were much higher in the bottom water samples (18.5 ug/L) than in the surface
water samples (3.4 ug/L) collected concurrently. Higher concentrations of chlorophyll a may be
observed in bottom water samples due to settling of phytoplankton, but this large of a difference
suggests that phytoplankton may have been growing at the low light levels and high phosphorus
concentrations near the bottom of the lake.

Phytoplankton

Water samples were also analyzed for phytoplankton composition by King County.
Phytoplankton analysis results are presented in reports but not in the online database (King
County 2010). A list of observed phytoplankton species has been compiled by lake resident
Christine Edgar (Edgar 2010). Phytoplankton identified in Lake Burien include common genera
in the following groups:

Diatoms: Fragilaria, Asterionella, Cyclotella

Chlorophytes (greens): Botryococcus, Crucigenia

Cryptophytes: Cryptomonas

Dinoflagellates: Peridineum, Ceratium

Chrysophytes: Dinobryon

Bluegreens (cyanobacteria): Anabaena, Aphanizomenon, Aphanothece,
Anacystis

Phytoplankton succession in Lake Burien appears to generally follow the following pattern of
dominance common to mesotrophic lakes: diatoms in the spring, dinoflagellates and greens in
the summer, and bluegreens in the fall. There have been no reports of bluegreen algae blooms in
Lake Burien.

Observations of the bluegreens Anabaena and Aphanizomenon in Lake Burien are of particular
interest. These two genera (along with Microcystis, which has not been reported in Lake Burien)
account for the vast majority of bluegreen blooms in Washington lakes, and both genera can
produce the toxins microcystin and anatoxin-a (Ecology 2010b). Toxic algae blooms have been
documented at an increasing rate in Washington lakes over the past 25 years and are an emerging
public health issue. Although most blooms are not toxic, pets and wildlife have died after
exposure to toxic bluegreens in Washington lakes, and people have become ill after swimming in
lakes with blooms of toxic bluegreens (Ecology 2010b).

Secchi Depth

Secchi depth is a measure of water transparency or clarity that is primarily affected by
phytoplankton concentrations, but it can also be affected by water color (tannins), bacteria,
inorganic colloidal matter, and suspended fines (silt and clay). Typically, Secchi depth decreases
as chlorophyll a increases when water transparency is primarily affected by phytoplankton, but
the effects of phytoplankton biomass on Secchi depth can vary widely depending on the size the
dominant phytoplankton cells or colonies.
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Secchi depths in Lake Burien are shown on an inverse scale in Figure 5 for comparison with
temporal patterns in total phosphorus and chlorophyll a. Secchi depths showed a general pattern
of decreasing from 4 to 6 meters in May to 2 to 3 meters in October. However, the temporal
pattern in Secchi depth is not as consistent as it is for total phosphorus and chlorophyll a.
Unusual observations include a particularly low Secchi depth of 2.0 meters in May 2000 and a
particularly high Secchi depth of 6.0 meters in October 2004.

Trophic State Index

Trophic state indices (TSIs) are presented for total phosphorus, chlorophyll a, Secchi depth, and
the mean value for these three TSIs in Figure 6. Trophic state indices ranged from 39 to 43,
which is in the lower range of mesotrophic status (40 to 50). Overall, the mean summer TSI did
not exhibit a substantial increasing or decreasing trend between 1998 and 2004. The lower
mesotrophic status of Lake Burien is rather unusual considering it is located in a totally
developed basin within King County.

King County (2001) evaluated the trophic status and water quality trends in 49 small lakes that
participated in volunteer lake monitoring activities. Ratings included 14 oligotrophic lakes,

20 mesotrophic lakes (including Lake Burien), 13 eutrophic lakes, and 2 hypereutrophic lakes
(TSI greater than 60). Trend analysis of data for 1996 through 2000 identified a statistically
significant increase in the mean TSI for four lakes and a significant decrease for one lake.
Although more than 5 years of data may be needed to detect a change in the TSI, mesotrophic
lakes such as Lake Burien are much more susceptible to changes in trophic state than are
eutrophic lakes.

Aquatic Plants

Aquatic plants are an important component of lakes because they provide habitat for
invertebrates and fish, supply food for waterfowl, and can affect the phosphorus cycle and algae
growth in lakes. Excessive growth of aquatic plants can severely impair habitat, water quality,
aesthetics, and recreational activities. For example, many lakes in King County and throughout
Washington have been infested with the non-native, invasive plant Eurasian watermilfoil
(Myriophyllum spicatum), which typically grows in large monotypic (single species) stands that
form a dense canopy. In addition, another non-native plant Brazilian elodea (Egeria densa) has
more recently invaded local lakes where jurisdictions have undertaken a substantial effort at
eradication. Information on invasive plant species identification, occurrence, impacts, and
control methods are provided on websites maintained by King County (2010) and the
Washington Department of Ecology (2010a).

King County (1999) conducted an aquatic plant survey of Lake Burien on August 12, 1999. The
aquatic plant map is presented in Figure 7. Eighteen plant species were identified including

5 submergent types, 2 floating-leaved types, and 10 emergent types. The submergent types
included a dwarf spike rush (Eleocharis), one pondweed species (Potamogeton pusillus),
common waterweed (Elodea canadensis), and two genera of macroalgae (Nitella and Chara).
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These native submergent plants were present to a maximum depth of 6 meters and covered a
total of 30.8 acres, representing 70 percent of the lake area. Although the number of submergent
plant species was relatively low, the high coverage of submergent plants and absence of a non-
native species are indicative of high habitat quality.

The floating leaved types included a native water lily (Nuphar lutea) and the non-native white
water lily (Nymphaea odorata) covering a total of only 0.3 acres. The low coverage of white
water lily indicates that this non-native species does not impair habitat or recreational activities
in the lake.

Three non-native plants designated as noxious weeds were observed among the emergent types.
Purple loosestrife (Lythrum salicaria) and garden loosestrife (Lysimachia vulgaris) were
observed along much of the north and south shores (see Figure 7). Reed canarygrass (Phalaris
arundinacea) was also observed at one location on the north shore and one location on the east
shore. Lake Burien residents have recently been working with Katie Messick of King County to
map and control these noxious weeds. A map of the most recent survey conducted in July and
September 2009 by King County is presented in Figure 8 (Messick 2010). The number of
observed plants was similar, but many plant locations have changed since the 1999 survey.

Overall, the aquatic plant community in Lake Burien provides excellent habitat for fish and
wildlife, and does not appear to impair aesthetic or recreational benefits of the lake. The
excellent condition of this community is not common for other lakes located within developed
basins within King County. The principal reason for its excellent condition is that an invasive
submergent plant such as milfoil has not become established in the lake. To prevent and address
potential introductions of invasive plants, the Shore Club should continue to educate residents
and survey the lake for the presence of invasive species.

Fish and Wildlife

Lake Burien provides habitat for numerous fish and wildlife. An inventory of fish and wildlife
observed in the immediate vicinity of Lake Burien has been recently compiled by lake resident
Christine Edgar (Edgar 2010). This information is briefly summarized here and is currently being
evaluated by Dr. Sarah Cooke, a senior wetland biologist with Cooke Scientific Services located
in Seattle, Washington.

Fish species observed in Lake Burien by lake residents include the following types of warm
water fish: largemouth bass, perch, crappie, pumpkinseed sunfish, and catfish (Edgar 2010). A
bass inventory conducted approximately 12 years ago by R.L. Steater identified only healthy
largemouth bass weighing 3 to 8 pounds each. In addition, small numbers of lake trout have been
planted on occasion by lake residents (Warren 2010).

Numerous aquatic animals have been observed in the lake, including turtles, frogs, crayfish,
otter, waterfowl, and water-dependent birds. Two species of note include the western painted
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turtle, which is an endangered species in Washington, and the bull frog, which is a non-native
species that impacts native amphibian populations.

Public Access Impacts

Lake Burien is surrounded by private property and currently there is no public property for
physical access to the lake by the general public. As noted in the Introduction, the Draft
Shoreline Master Program (Reid Middleton 2009) currently before the Burien Planning
Commission includes policy and regulation provisions for establishment of public access to Lake
Burien. Although public access could increase recreational benefits of the lake, it would threaten
the existing habitat for aquatic organisms in the lake.

The primary threat of public access to aquatic habitat would be the increased opportunity for
introductions of non-native, nuisance species to the lake. Of primary concern would be the
introduction of Eurasian watermilfoil (milfoil). Milfoil is very abundant in nearby lakes and
small fragments of this invasive plant are commonly present on watercraft and readily
transported to other lakes where viable fragments are released to establish a new population.
Introductions of milfoil or other aquatic nuisance species do not occur solely through motorized
watercraft or large crowds; it is now recognized that less intensive uses can result in the
introduction of harmful species, with harmful results to the water body. As noted above,
information about milfoil and other invasive plant species is provided on websites maintained by
King County (2010) and the Washington Department of Ecology (2010a).

If milfoil or other invasive plant species became established in the lake it would likely have
significant, direct impacts on aquatic habitat and indirect impacts on water quality in Lake
Burien. Milfoil can grow to a depth of at least 6 meters and would likely occupy most of the lake
area within a relatively short period of time (e.g., less than 10 years). The aquatic plant biomass
would likely increase in the lake to an excessive amount that could dramatically increase internal
phosphorus loading, and ultimately fuel nuisance growths of filamentous algae and blooms of
toxic bluegreen algae.

Public access would also increase the potential for introductions of aquatic invertebrates that can
have devastating effects on aquatic habitat and water quality. Washington lakes are currently
threatened by introductions of the quagga mussel, zebra mussel, New Zealand mudsnail, rusty
crayfish, spiny water flea, and others (WDFW 2010). There is no reason to assume that Lake
Burien would be immune from effects of these organisms and, due to its relatively small size, it
may have less capacity to accommodate them.

A study of aquatic invasive species transport by small-craft boats and trailers was recently
conducted in northern Wisconsin and the Upper Peninsula of Michigan (Rothlisberger et al.
2010). This research confirmed the widespread understanding that boats are an important vector
in the spread of aquatic invasive species. A total of 13 aquatic plant species and 51 taxa of small-
bodied organisms were observed on the tested boats.
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In summary, any public access scenario for Lake Burien would entail significant risk of
degradation to the lake’s ecological functions as described above. And once set in motion the
processes resulting in such degradation are not easily reversed.
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Figure 1. Lake Burien bathymetry showing depth contours in feet (source: Messick 2010).
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Figure 2. Lake Burien watershed (source: Messick 2010).
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HERRERA

ENVIRONMENTAL
CONSULTANTS

Years with HEC: 20

Credentials

M.S. in Water Resource
Management, University of
Washington, 1980

B.S. in Environmental Biology.
University of Calgary, 1978

WSDOT Construction Site Erosion
and Spill Control Certification
Course, 2001

OSHA 40-Hour Health and Safety
Training for Hazardous Waste
Sites, since 1988

Scuba Diving Certification, 1979

Specialties

Lake management

Water quality

Stormwater management plans
Marine and freshwater sediment

Monitoring and quality assurance
plans

Rob Zisette
Aquatic Science Principal

Rob Zisette, an aquatic science principal, has 28 years of professional experience
specializing in surface water management, including lake restoration projects,
aquatic plant management studies, stormwater management plans, and
environmental impact statements. He has developed and implemented monitoring
and quality assurance project plans for various freshwater and marine and water and
sediment quality investigations. Mr. Zisette has mapped aquatic plants, evaluated
aquatic plant management techniques, developed aquatic nuisance prevention plans,
assessed plankton communities, identified nutrient sources, and evaluated lake
restoration techniques in lakes and reservoirs. He has assessed benthic invertebrate
populations, fish habitat, and riparian conditions in lakes and streams. He has
evaluated nonpoint source pollution and the effects of best management practices
(BMPs) in urban drainage basins. Additional experience includes water quality
impact analysis for solid and hazardous waste management projects, sediment
quality characterization and dredge disposal analysis for marine sediment
management projects, laboratory analysis of water samples for various chemical and
biological parameters, and quality assurance review of field and laboratory data.

Example Lake Projects:

Vancouver Lake Research Plan and Management Alternatives

Vancouver Lake Watershed Partnership, Vancouver, WA

Mr. Zisette provided technical input to the development of a 5-year research plan
for Vancouver Lake that included research on water dynamics, nutrients, sediment,
food web interactions, toxic contaminants, and fish and wildlife habitat. He also
provided technical review of a summary of management action alternatives for the
control of cyanobactetia in Vancouver lake.

Lake Steilacoom Calcium Oxide Treatment Study

City of Lakewood, WA

Mr. Zisette developed a quality assurance project plan to monitor a seties of calcium
oxide treatments in Lake Steilacoom for the City of Lakewood. Mr. Zisette
coordinated water quality monitoring conducted twice a month at seven lake
stations, and provided technical review of a report that evaluated treatment impacts
and effectiveness. He is currently conducting a feasibility study of treating the lake
with aluminum sulfate.

Lake Youngs Reservoir Limnological Studies

City of Seattle, WA

Mrt. Zisette evaluated the feasibility of techniques for controlling off-flavors
produced by periphytic blue-green algae (cyanobacteria) in Lake Youngs Reservoir
for Seattle Public Utilities. He presented feasibility findings and a study approach to
a workshop comprised of limnologists and stakeholders for the selection of
preferred alternatives. Mr. Zisette designed in-reservoir tests and prepared a
monitoring and quality assurance project plan for evaluating the effectiveness of
four preferred alternatives: chlorine tabs, granulated copper algaecide, aluminum
sulfate, and sediment capping. He used scuba diving to treat two sets of test plots
(shallow and deep) and collect periphyton, water, and sediment samples. He
designed a long-term petiphyton monitoring program, and conducted 18 periphyton
surveys that included underwater videotaping and the collection of replicate
periphyton samples along survey transects. Mr. Zisette coordinated the testing of
geosmin and MIB production by odor-producing algae cultures, and he prepared a

Herrera Environmental Consultants, Inc.
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Rob Zisette

taste and odor management plan based on results of the study. He also designed a comprehensive, long-term
monitoring program for tracking changes in water quality and enhancing curtent knowledge of ecological
relationships in the reservoir. Mr. Zisette assisted with the development of a water and phosphorus budget
for this drinking water reservoir to quantify effects of drawdown from changes in ground water inflow and
internal phosphorus cycling. He prepared a monitoring plan for evaluating effects of an air diffusion mixing
system that was designed to reduce the short-circuiting of inflow through Lake Youngs. He designed and
implemented special studies for evaluating the cycling of phosphorus, organic carbon, and copper between
sediments and waters in shallow regions of the reservoir. Mr. Zisette prepared an aquatic plant management
plan, installed bottom barriers, and successfully employed a hand-pulling technique to eradicate an eatly
infestation of Eurasian watermilfoil. He conducted three aquatic plant surveys using sonar, visual, and
sampling techniques for mapping the distribution, density, and biomass of aquatic plant species. Mr. Zisette
co-authored an exotic aquatic species prevention program that included fact sheets and equipment
decontamination procedures for the control of zebra mussels and invasive plants.

Lake Youngs Limnology Expert Panel Workshop

City of Seattle, WA

Mr. Zisette participated in a workshop with other limnology experts to evaluate observed trends in drinking
water quality primarily associated with algae growth in Lake Youngs for Seattle Public Utilities. Mr. Zisette
evaluated spatial and temporal trends in key hydrologic and water quality parameters using graphical and
statistical analysis of 2 comprehensive set of limnological data collected over a 15-year petiod at eight
monitoting sites located in Lake Youngs and the Cedar River Watershed. He prepared a teport that
summatized the observed trends, presented the data analysis findings to the expert panel, patticipated in
discussions among experts at a workshop, and provided recommendations for future data collection and
analysis to address water quality concerns.

Union River Reservoir Monitoring and Operation Evaluation

City of Bremerton, WA

Mr. Zisette developed a comprehensive monitoring program for the Union River Reservoit, which 1s
impounded by Casad Dam and is the ptimary source of the unfiltered, 8-mgd drinking water system operated
by the City of Bremerton. Existing monitoring procedures and historical data were reviewed to provide
recommendations for changes in sampling station locations/depths, sampling frequency, and sample analysis
parameters and methods. Mr. Zisette assisted the City with monitoring levels of cyanobacteria (blue-green
algae) and microcystin for comparison to human toxicity criteria established by the Wozld Health
Otrganization. Mr. Zisette investigated the cause of excessive periphyton (attached filamentous algae) growth
in the reservoir outlet (Union River) that resulted in filter clogging complaints from customers during the
summer of 2002. He established appropriate monitoring procedutes for tracking periphyton growth and
developed reservoir operating guidelines to prevent nuisance levels of periphyton growth in the future. Mr.
Zisette provided action levels for various monitoring parameters, develop outlet gate selection criteria to
optimize water quality for various reservoir surface elevations, and provided training of City staff on
limnological principles and methods for collecting periphyton samples.

Green Lake Alum Treatment and Integrated Phosphorus Management Plan

Seattle Parks and Recreation, WA

M. Zisette managed a project providing planning, engineering, and monitoring services to Seattle Parks and
Recreation for the treatment of Green Lake with aluminum sulfate (alum) during the spring of 2004 to reduce
the internal loading of phosphorus and resulting toxic algae blooms. He conducted a comprehensive study to
determine the optimum approach to treating Green Lake with alum. Mr. Zisette prepared an integrated
phosphorus management plan (IPMP) to obtain coverage under the Washington Department of Ecology’s
aquatic nuisance plant and algae control National Pollutant Discharge Elimination System (NPDES) general
permit. He coordinated engineering and monitoring services for the 14-day alum treatment of Green Lake in
the spring of 2004 that included preparation of the treatment specifications, drawings, and engineering cost
estimate; contractor bid review and selection; and monitoring to assess pre-treatment, treatment, and post
treatment water quality conditions. He prepared the alum treatment monitoring repott presenting
construction oversight and water quality monitoring results, and comparing those results to the project

Herrera Environmental Consultants, Inc.
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Rob Zisette

objectives. Mr. Zisette also conducted stormwater monitoring and evaluated pollutant sources and treatment
methods for controlling inputs of phosphorus and fecal coliform bacteria to the lake. He collected and
analyzed sediment cores using divers to evaluate the presence of alum in lake sediments, and conducted
underwater video surveys of the treated lake bottom to document disturbance by common carp and other
benthic fish. He also developed a carp bioturbation model that predicts effects of sediment disturbance by
common carp on lake phosphorus concentrations and loadings. Mr. Zisette prepared the post-treatment
monitoring report presenting results of water quality monitoring, sediment monitoring, and carp bioturbation
modeling. He also mapped aquatic plants in Green Lake using sonar and GPS, and recommended methods
for control of Eurasian watermilfoil.

City of Portland Roslyn Lake Alternatives Analysis

City of Portland, OR

Mr. Zisette prepared a water quality modeling report for the City of Portland Water Bureau that evaluated
future conditions of Roslyn Lake in Sandy, Oregon resulting from the decommissioning of a power plant on
this storage reservoir. He reviewed of a previous water quality modeling effort and gathered background
hydrology and water quality data. Mr. Zisette developed lake morphometry and hydrology alternatives that
wete based on protection of beneficial uses, a new source of inflow, and dramatic reduction of inflow rates.
Mr. Zisette selected PHOSMOD as an approptiate model and used it to estimate the seasonal and long term
water quality effects of the chosen alternatives. He presented modeling and sensitivity analysis results at a
lake management conference.

Capitol Lake Water Quality Studies

Washington Department of General Administration, Olympia, WA

M. Zisette prepared a monitoring plan and coordinated field activities for evaluating impacts on water
quality, benthic invertebrates, and fish from the drawdown of Capitol Lake in Olympia, Washington. He
monitored water quality in Capitol Lake and Budd Inlet before, during, and after lake drawdown.

Capitol Lake Adaptive Management Plan

Washington Department of General Administration, Olympia, WA

Mr. Zisette evaluated sediment quality and dredge disposal options to assist the Washington Department of
General Administration with the development of a sediment management strategy for Capitol Lake in
Olympia, Washington. He reviewed historical sediment charactetization studies and identified additional
testing requirements for disposal of dredged sediments at either an upland or open-water disposal site. Mr.
Zisette prepared a sediment sampling and analysis plan for review by PSDDA agencies. He collected
replicate sediment cotes from four locations in a proposed dredging site, validated data according to PSDDA
procedures, and compared results to criteria established by PSDDA, MTCA, Thurston County, and surface
water quality standards. Mr. Zisette identified locations of potential upland disposal sites, evaluated truck and
rail transportation alternatives, summarized permitting requirements, and recommended the most cost-
effective method for the handling and disposal of dredged lake sediments.

Boundary Reservoir Water Quality Assessment

Seattle City Light, WA

M. Zisette assisted with the development and implementation of a water quality monitoring program for
evaluating trophic conditions and potential bull trout habitat in a 12-mile long impoundment of the Pend
Oreille River. He evaluated spatial and temporal variability of trophic state indicators (secchi depth, total
phosphorus, and chlorophyll 2) and plankton populations in the reservoir based on data collected for the
monitoring program and previous studies.

Green Lake Phase IIC Restoration Project

Seattle Parks and Recreation, WA

Mr. Zisette coordinated monitoring of water quality in Green Lake, Seattle, Washington, for evaluating the
effects of alum treatment. M. Zisette prepared specifications for the purchase of an aquatic plant harvester
and assisted in developing a harvesting plan for the control of Eurasian watermilfoil in the lake. Mr. Zisette
prepared and implemented the stormwater quality monitoring plan for sampling five storm events per year at
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17 locations. He evaluated the potential for internal phosphorus loading from results of diurnal studies. Mr.
Zisette coordinated development of the lake's water budget and stormwater phosphorus budget.

Silver Lake Phase II Restoration Project

Cowlitz County, WA

Mt. Zisette coordinated and participated in monitoring water quality and discharge during five storm events
at the two largest inflow streams and the outlet of Silver Lake in Cowlitz County, Washington for evaluating
the effects of grass carp introduction. He was responsible for development of the lake’s water budget over a
two-year period, which included compilation of precipitation, evaporation, and lake level data and modeling
stream inflow.

Horseshoe Lake Phase II Restoration Project

City of Woodland, WA

Mt. Zisette coordinated monthly water quality sampling and annual benthic invertebrate sampling at
Horseshoe Lake in Woodland, Washington for evaluating the effects of lake flushing and alum treatment.

Lake Sacajawea Phase II Restoration Project

City of Longview, WA

M. Zisette analyzed water samples for vatious constituents and evaluated the effects of lake flushing upon
plankton communities for the restoration analysis of Lake Sacajawea for the City of Longview.

Lake Ballinger Phase II Restoration Project
City of Mountlake Terrace, WA

Mr. Zisette mapped the distribution and density of aquatic plant species using a combination of sonar, visual,
and sampling techniques in Lake Ballinger for the City of Mountlake Terrace. He analyzed water samples and
reported on nutrient and plankton interactions in the lake.

Phantom Lake Phase I and IT Restoration Projects

City of Bellevue, WA

Mz. Zisette collected water samples from monitoring wells, seepage meters, and lake inlets for the restoration
analysis of Phantom Lake for the City of Bellevue. He coordinated development of the lake's water budget
and calculation of stormwater nutrient loads using a spreadsheet model.

Lake Lawrence Phase I Restoration Project

Thurston County, WA

Mz. Zisette monitored well points and domestic wells on a quartetly basis for the diagnostic study of Lake
Lawrence for Thurston County. He evaluated impacts of existing and future land use on water quality and
recreational use of the lake. Mr. Zisette assessed chemical results of lake sediment cores for impacts of
historical practices in the watershed on the lake's trophic condition.

Martha Lake Phase I Restoration Project

Snohomish County, WA

Mt. Zisette coordinated the stormwater monitoring program for the diagnostic study of Martha Lake for
Snohomish County. He collected water samples and flow measurements on an houtly basis at three stations
for four storm events.

Pine Lake Phase I Restoration Project

King County, WA

M. Zisette monitored and reported on the lake nutrient budget and trophic state for the diagnostic study of
Pine Lake for King County. He identified a wetland as the major external source of phosphorus and primary
cause of excessive algal growth in the lake.
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Susan Coles

From: Concerned Burien Citizens [concernedburiencitizens@gmail.com]

Sent: Thursday, March 18, 2010 6:18 PM

To: Susan Coles; Public Council Inbox

Subject: SMP Updates

Dear Planning Commissioners and City Council Members, ' March 16,
2010

First we’d like to thank you for your work representing the citizen’s of Burien, it’s not an easy job and we
appreciate your efforts. As a shoreline community we want to voice our concern regarding the Shoreline Master
Program’s regulations regarding bulkheads and other shoreline stabilization structures.

While many of us would support prohibitive regulations on any new shoreline stabilization that is proven to
adversely

impact ecological functions, the ability to repair and replace existing shoreline stabilization for protection of
not only primary

structures, but also appurtenant structures and established uses must be accommodated.

Many shoreline homeowners do not have homes directly on the water, but rather homes that are set back from
the water or are located

up the hillside. Current regulation that does not allow these residents to replace existing bulkheads will shred
property values along the

entire shoreline. In turn this will create millions of dollars in annual revenue loss for the city and will no doubt
result in tax increases for everyone.

With the real estate market and economy in its current state of peril, and the City of Burien already behind in its
revenue needs

for basic infrastructure improvements, education and security- we simply cannot afford anymore regulation that
inhibits

our community's ability to develop and thrive economically. Maintaining property values and the subsequent
revenue it brings to bear for all

our citizens is a tangible part of solving Burien's difficult and ongoing revenue/growth dilemma.

We urge you to adopt the following recommended revisions to the Shoreline Master Program. In so doing you'll
allow all shoreline
citizens to protect their home, the property around it, and the value it brings- while saving local jobs and

supporting the broader
community's ability to do legal business, build safe community and thrive through a well-funded local

government.
20.30.070 Bulkheads and Other Shoreline Stabilization Structures
2. REGULATIONS:

ADDITION:
Repair of existing shoreline stabilization measures is allowed. (this language is taken directly from

1



Marysville’s DOE approved SMP document ... (¢ ) Regulations, #12 )

d. An existing shoreline stabilization structure may be replaced with a similar structure if the following apply:

REVISION:
d. An existing shoreline stabilization structure may be replaced with a similar structure if any of the
following apply:

i. The existing structure can no longer adequately serve its purpose of stabilizing the shoreline to protect the
primary structure.

REVISION:
i. The existing structure can no longer adequately serve its purpose of stabilizing the shoreline to protect

the primary structure,

or where there is a need to protect established uses or structures from erosion caused by currents,
tidal action, or waves.

(this language is taken from the DOE guidelines)

At the discretion of the City Engineer, the determination of adequacy or need does not necessarily
require a

geotechnical report by a licensed geotechnical engineer or related licensed professional. (similar

language is located in
Marysville’s DOE approved SMP document)

ii. Replacement walls or bulkheads shall not encroach waterward of the ordinary high water mark or existing

structure unless the
residence was occupied prior to January 1, 1992, and there is overriding safety or environmental concerns.

In such cases,
the replacement structure shall abut the existing shoreline stabilization structure.

REVISION:
ii. Replacement walls or bulkheads shall not encroach waterward of the ordinary high water mark or

existing structure unless
the structure to be replaced currently exists in that location. In such cases, the replacement structure

shall abut the existing
shoreline stabilization structure.

iii. Where a net loss of ecological functions associated with critical saltwater habitats would occur by leaving
the existing structure,
removal of that structure would be required as part of the construction of the replacement.

REVISION:

iii. Where a net loss of ecological functions associated with critical saltwater habitats would occur by
leaving the existing structure,

removal of that structure may be required as part of the construction of the replacement.

g. Bulkheads shall not be installed for the purpose of creating upland by filling behind the bulkhead.
2



REVISION:
g. Bulkheads shall not be installed for the purpose of creating upland by filling behind the bulkhead,
except where a structure
is being repaired or replaced with a similar structure and fill is part of the original construction. In
this case, no additional
fill shall be added beyond what is needed to repair the structure to its original Sform and capacity.

h. The size and quantity of material utilized for the bulkhead shall be the minimum necessary to protect the
structure from the
estimated energy intensity of the shoreline hydraulic system.

REVISION:
h. The size and quantity of material utilized for the bulkhead shall be the minimum necessary to protect

the structure,
appurtenant structures and established uses from the estimated energy intensity of the shoreline
hydraulic system.

i. The maximum height of a bulkhead on the marine shoreline shall be no greater than four (4) vertical fect
above the OHWM.

REVISION:
i. The maximum height of a bulkhead on the marine shoreline shall be no greater than four (4) vertical feet

above the OHWM.
Replacement bulkheads may be built to the height of the original. (taken from Marysville’s DOE

approved SMP document)

ADDITION:

Where a stabilization structure exists waterward of the OHWM and requires replacement and such
replacement is prohibited,

a shoreline ecological restoration plan for the affected area that mitigates ecological impact over time may
be considered as

an alternative to removal, re-location and/or alternative building materials, by applying the following set
of mitigation steps to

the affected area: (the following are taken from DOE’s approved and recommended mitigation steps)

(1)Reduce or eliminate the impact over time by preservation and maintenance operations; (2) Compensate
for the impact
by replacing, enhancing, or providing substitute resources or environments; and (3) Monitor the impact
and the compensation
projects and take appropriate corrective measures.

ADDITION:
Soft shoreline replacement stabilization measures that provide restoration of shoreline ecological functions

may be permitted
waterward of the ordinary high-water mark. (taken directly from the DOE requirements)



ADDITION:
Shoreline stabilization measures along the shoreline that incorporate ecological restoration through the

placement of rocks,
gravel or sand, and native shoreline vegetation is allowed.

Sincerely,
Concerned Burien Citizens



To The Burien Planning Commission \ B U

To The Burien City Council £C e\

From-Chestine Edgar 3 -

Re-SMP-Errors in the 4 Technical Documents/Appendices-Errors i in thc Camprehensive

Plan, Conflict with the Zoning Ordinance MA

March 15,2010 - gURIEN
®)

I have presented to you on the errors in the four technical docu‘rdints that make up the
baseline for the Shoreline Master Plan (SMP). I have requested on a number of occasions
that these documents be corrected and reworked so that the Burien SMP can reflect the
Best Available Science or at least current, accurate science about Lake Burien. As of this
writing date, this still has not been done. Each time I review the City Planning
Department matrix about my SMP concerns, I barely can figure out which comments
were mine, whether the Planning Commission is going to even be allowed to consider
them, and if they are going to be considered or how the wording will be corrected.

Below is another example of inconsistencies between: the SMP technical documents and
the Comprehensive Plan, and between the Comprehensive Plan and parts of itself-policies
and map. These need correction.

The Shoreline Inventory and the Shoreline Analysis and Characterization documents
correctly identify Lake Burien as a Low Density Residential Zone/Area which are based
on pages 2-8, 2-9, 2-10 of the Comprehensive Plan. The Cumulative Impacts Analysis
identifies Lake Burien as a Moderate Density Residential Zone based on the map shown
in the Comprehensive Plan. However, the Comprehensive Plan appears to be in conflict
with itself. The Comprehensive Plan Policies, starting on page 2-1, state that Lake Burien
can have development at the Low Density Residential level. The map contained in the
Plan implies that development can occur at the level of Moderate Density. Moderate
Density development is incorrect for Lake Burien because it is a sensitive/critical area.
The map needs to be corrected now for Lake Burien and at a later time the issue of lot
size and zoning code for Lake Burien needs to be revisited by the Planning Commission.

However, the Cumulative Impact Analysis needs to show that Lake Burien is Low
Density Residential Area and a Class 2 Wetland in the body of the document. In some
way Grette/ Reid Middleton needs to attempt to do an analysis of how the lot size for
Moderate Density Residential zoning development area will affect an area that is really a
Low Density Residential zoning area. The impact is significant to a critical area like Lake
Burien which is both a wetland and aquifer recharge area. Please remember, that I
presented both the Planning Commission and The City Council with tables about lot size
and allowable impervious surface permitted under city codes. Those tables numerically
represent what could be the future potential impact on Lake Burien by allowing moderate
density development on what is now a very, low density, critical area. It is a significant
environmental impact and will cause net loss to Lake Burien. The SMP is supposed keep
that from happening.

Planning Commission-City Council Written Comments-Technical Documents, Appendices, Comp Plan-Errors 03-15-10 CE Page 1 of 2



Additionally, the error in the wetland classification for Lake Burien needs to be addressed
by Grette/Reid Middleton. They need to make a recommendation for a different buffer
than currently appears in the flawed analysis in the Cumulative Impacts Analysis.

Until the sections on Lake Burien are corrected in all four of the Technical Documents
and the analysis on Lake Burien is redone, nothing regarding Lake Burien in the SMP
should be considered to be valid or applicable.

P.S. It is important to note that the Zoning Ordinance is also in conflict with the policies
of the Comprehensive Plan. The Zoning Ordinance allows Moderate Density Residential
development (due to lot size) on Low Density Residential critical area lands.

Planning Commission-City Council Written Comments-Technical Documents, Appendices, Comp Plan-Errors 03-15-10 CE Page 2 of 2



To: The Burien Planning Commission o
Subject: Shoreline Master Plan Document- Public Process & Aliéﬁﬁi‘en]t with City Policies

Date: March 15, 2010 I
The process used by the Planning Department 1o include public
involvement needs to be more inclusive. The current format moves
participants into confrontational positions. Specific ploys such as
1. suspending public comments,
2. squeezing in additional meetings to meet an arbitrary dead
line, and
3. only accepting public written comments but then not
providing an advanced copy of the Summary of Public
Comments
appear to be designed to discourage public involvement which, in
turn, increases confrontation.

When a citizens review the Summary of Public Comments that is
available at the beginning of Planning Commission Meeting and
find that their comments have not been included, their opportunity
to publicly inform the commissioners is already not allowed and is
an opportunity lost, especially if the information is relevant to an
agenda topic.

This is all compounded by conflicting information between the
Burien Comprehensive Plan and the Burien Critical Areas
Ordinance, and conflicting information within the Burien
Comprehensive Plan itself. Burien citizens continue to raise these
conflicts but the Planning Department is reluctant to address them
and would rather perpetuation the conflicts, or so it seems.

Planning Commission Public Comments-Public Process BE-3-16-10 Page 1 of 3



For example, part of the process has been to hire specialists Reid
Middleton and Grette to prepare technical documents and the
Shoreline Master Program. The conflicting information between the
Burien Comprehensive Plan and the Burien Critical Areas
Ordinance may have created a moral dilemma for Reid Middleton. I
feel that, to some degree, Reid Middleton’s reputation has been
compromised either because they assumed that they were getting
correct information from Planning Department or because they were
told which Burien document and information to reference.
Whatever the reason, the result is that the technical documents are
not aligned with the City documents.

When citizens provide oral and written comments that this
conflicting information needs to be addressed, the Planning
Department has used the following responses:

1. These documents were “vetted” by the Department of
Ecology, implying that the documents cannot be changed.

2. The concern was already discussed by the Shoreline
Advisory committee, implying that the concern has already
been addressed.

3. The wording needs to be in alignment with the Burien
Comprehensive Plan, implying that the concern cannot be
addressed.

4. The wording needs to be in alignment with the Burien
Critical Areas language, implying that the concern cannot
be addressed.

5. “It will be handled in the permitting process”

Planning Commission Public Comments-Public Process BE-3-16-10 Page 2 of 3



So far the process
1. perpetuates the use conflicting information
2. attempts to decrease public involvement
3. reduces any accountability to create an accurate document
4. places the consultants in a difficult position

The Planning Commission is caught in the middle and asked to
move more quickly.

Bob Edgar

Planning Commission Public Comments-Public Process BE-3-16-10 Page 3 of 3



Susan Coles

From: Tim Greer [tim@mercerbuilders.com]
Sent: Tuesday, March 16, 2010 4:38 PM
To: Public Council Inbox

Cc: Susan Coles

Subject: Shoreline Management Plan

Dear council:

Any action which results in state guidelines being ignored will be considered illegal.
Any government body which enacts rules adversely affecting the value of my property will be considered hostile.

Any compensation | demand in exchange for losses due to irresponsible government interference will be collected.

Later. -T



David Johanson

From: Lisa Clausen

Sent: Tuesday, March 16, 2010 4:08 PM

To: David Johanson; Susan Coles

Subject: FW: COncerns the language involving the Shoreline Proposal

From: Public Council Inbox

Sent: Tuesday, March 16, 2010 4:00 PM

To: 'SHEILA HARTNELL'

Subject: RE: COncerns the language involving the Shoreline Proposal

Thank you for your message to the Burien City Council. It will be included in the Correspondence for the Record for an
upcoming Council meeting.

L. Clausen
City Manager’s Office

From: SHEILA HARTNELL [mailto:dragonflyden@yahoo.com]
Sent: Monday, March 15, 2010 1:10 PM

To: Public Council Inbox

Subject: COncerns the language involving the Shoreline Proposal

Dear Sir/ Madam;

The people with shoreline property have real concerns with regard to proposed plans that are not in the interest of
property owners and indeed pose future situations that will bring about possible/probable damage and loss of value.

We need our voices to be heard and the language of the proposal clarified since in it's present state it is ambiguous and
possibly/probably would have a great adverse effect in general.

Please make provision for our voices at Tuesdays 7:00pm meeting.
Sincerely,

S Hartnell



Susan Coles

From: Ed Frye [ED@workable-solutions.com]
Sent: Monday, March 15, 2010 3:30 PM

To: Susan Coles

Subject: SMP

Planning Commission,

| am writing to ask you to extend the time needed for further review of the Shoreline plan. It appears that you have not
only not heard the concerns of your Burien citizens but have increased the speed of the process. | not sure | understand
your motivation except to ignore your constituents and push a plan through. Please slow the process.

Ed Frye
15217 285th Ave. SW,
Burien, WA 98166



Susan Coles

From: Marco Spani [mspani@cpnw.com]
Sent: Monday, March 15, 2010 7:24 PM
To: Susan Coles

Subject: Shoreline Master Plan

Dear Susan:

We are waterfront property owner at Three Tree Point. We are very concerned with the proposed changes to the
Shoreline Master Plan. The SMP is the subject of considerable discussion among people in this neighborhood and other
areas of Burien impacted by the changes proposed in the SMP. There has not been adequate time for the property
owners who would be impacted by the SMP to properly evaluate and comment on the proposed changes. Please extend
the time for public input and public involvement in the SMP process so that the concerns of the waterfront property owners
can be fully heard.

Thank you,

Marco Spani and Julie Burr
3761 SW 171st

Burien, WA 98166

206-650-0852 phone



Susan Coles

From: VICKI MCKINLAY [VMCKINL@Tacoma.K12.Wa.US]
Sent: Tuesday, March 16, 2010 10:09 AM

To: Susan Coles

Subject: FW: shoreline management plan

Yicki McKimlay, Guidance Counselor
Sherman and Jefferson Elementary Schools
571-3442 ot 571-3973

From: VICKI MCKINLAY

Sent: Tuesday, March 16, 2010 10:02 AM

To: Council@burienwa.gov; susanc@burinewa.gov
Subject: shoreline management plan

Dear Burien City Council and Planning Commission,

This letter is to formally notify you of my objection to the proposed langauage in the Shoreline Management Plan
regarding bulkhead replacement. I am a waterfront home owner in the Three Tree Point area and this letter is a formal
request that you actively consider revising the SMP to include a provision for bulkhead replacement by

homeowners. Tidal erosion and storm damage can adversely affect value and use of my property and all properties
abutting Puget Sound. Maintenace of current bulkheads and replacement of existing bulkheads can protect shorelines.

I recognize the need for enhanced fish and wildlife enviroments and appreciate the work done at Seahurst Park, but my
30' of waterfront property at Three Tree Point is my largest financial investment and a devalue of my property could
result in significant financial hardship for my family.

Please consider this request. I will be present at the Planning Commission meeting tonight. Thank you.

Sincerely,

Vicki McKinlay
3536 SW r72nd Street
Burien, WA 908166
200 755 1413



David Johanson

From: Lisa Clausen

Sent: Tuesday, March 16, 2010 4:11 PM
To: Susan Coles; David Johanson
Subject: FW: Concerns with the SMP

From: Public Council Inbox

Sent: Tuesday, March 16, 2010 4:05 PM
To: 'McKinlay, Michael (PRT)'

Subject: RE: Concerns with the SMP

Thank you for writing to the Burien City Council. Your message will be included in the Correspondence for the Record
for an upcoming Council meeting.

Lisa Clausen
City Manager’s Office

From: McKinlay, Michael (PRT) [mailto:mikem@prt.wa.gov]
Sent: Tuesday, March 16, 2010 11:14 AM

To: Public Council Inbox; susanc@burinewa.gov

Subject: Concerns with the SMP

Dear Burien City Council and Planning Commission,

This letter is to formally notify you of my objection to the proposed language in the Shoreline Management Plan regarding
bulkhead replacement. I am a waterfront home owner in the Three Tree Point area and this letter is a formal request that
you actively consider revising the SMP to include a provision for bulkhead replacement by homeowners. Tidal erosion and
storm damage can adversely affect value and use of my property and all properties abutting Puget Sound. Maintenance
of current bulkheads and replacement of existing bulkheads can protect shorelines. Additionally, if my bulkhead fails it
can have a catastrophic impact on adjoining bulkheads and property

I recognize the need for enhanced fish and wildlife environments and appreciate the work done at Seahurst Park, but my
30' of waterfront property at Three Tree Point is my largest financial investment and a devalue of my property could
result in significant financial hardship for my family.

Please consider this request. I will be present at the Planning Commission meeting tonight. Thank you.

Sincerely,

Michael McKinlay



David Johanson

From: Lisa Clausen

Sent: Tuesday, March 16, 2010 4:12 PM
To: David Johanson; Susan Coles
Subject: FW: bulkhead replacement rules

From: Public Council Inbox

Sent: Tuesday, March 16, 2010 4:05 PM
To: 'bpovolny@aol.com'

Subject: RE: bulkhead replacement rules

Thank you for your message to the Burien City Council. It will be included in the Correspondence for the Record for an
upcoming Council meeting.

L. Clausen
City Manager’s Office

From: bpovolny@aol.com [mailto:bpovolny@aol.com]
Sent: Tuesday, March 16, 2010 12:46 PM

To: Public Council Inbox

Subject: bulkhead replacement rules

Dear Sirs/Madames;

I would like to urge you to adapt language regarding bulkhead replacement that that allows failing bulkheads to be
replaced to the same standard they currently exist. Allowing this does not compromise the shoreline and maintains
property values. Restricting the replacement of bulkheads is tantamount to condemning property owners to loss of
their property over a period of time. This seems grossly unfair and would surely be remembered at the next election.
Sincerely,

Dr Brian Povolny



David Johanson

From: Lisa Clausen

Sent: Tuesday, March 16, 2010 4:12 PM
To: David Johanson; Susan Coles
Subject: FW: shoreline management plan

From: Public Council Inbox

Sent: Tuesday, March 16, 2010 4:07 PM
To: 'bpovolny@aol.com'’

Subject: RE: shoreline management plan

Thank you for your message to the Burien City Council. It will be included in the Correspondence for the Record for an
upcoming City Council meeting.

L. Clausen
City Manager’s Office

From: bpovolny@aol.com [mailto:bpovolny@aol.com]
Sent: Tuesday, March 16, 2010 11:58 AM

To: Public Council Inbox

Subject: shoreline management plan

Dear Sirs/Madames;

I urge you to delay finalizing the proposed shoreline management plan for 6 months as requested by our recent petition.
The new 65 foot setback exceeds state guidelines and will have a devastating efffect on shoreline property owners' ability
to sell their homes. An inevitable decrease in property values will result less tax revenue to the local municipalities and

county as property values fall even further than they already have.

More time is needed to study the impact of the 65 foot setback/non conforming rule, and to study the trade offs, ie less tax
revenue in exchange for questionable ecological benefits over state setback guidelines.

Sincerely,

Dr Brian Povolny



Susan Coles

From: bpovolny@aol.com

Sent: Tuesday, March 16, 2010 11:56 AM
To: Susan Coles

Subject: postpone final shoreline plan

Dear Sirs/Madames;

| urge you to delay finalizing the proposed shoreline management plan for 6 months as requested by our recent petition.
The new 65 foot setback exceeds state guidelines and will have a devastating efffect on shoreline property owners' ability
to sell their homes. An inevitable decrease in property values will result with a sife effect that there will be less tax

revenue to the local municipalities and county as property values fall even further than they already have.

More time is needed to study the impact of the 65 foot setback/non conforming rule, and to study the trade offs, ie less tax
revenue in exchange for questionable ecological benefits over state setback guidelines.

Sincerely,

Dr Brian Povolny



David Johanson

From: Joan McGilton

Sent: Tuesday, March 16, 2010 3:04 PM
To: David Johanson

Subject: FW: Shoreline Management
Importance: High

David: please add this correspondence to your file. Joan

From: Terry Haigh [terryhaigh@mercedesbenzoflynnwood.com]
Sent: Monday, March 15, 2010 5:39 PM

To: Joan McGilton

Subject: Shoreline Management

Dear Mayor McGilton,

I want to urge you to consider postponing the vote on the Shoreline Master Plan.

I feel that more consideration to the voters who signed a petition to post-pone the vote
should be reviewed. These are some of the people who elected the current administration and
the fact that over 400 people have question at this point is enough to ask you to reconsider.
Thank you for listening

Terry Haigh

3512 SW 172nd
Burien, WA 98166



Andrew Ryan

16525 Maplewild Ave SW
Burien, WA 98166
206-248-1822

cCEWED

15 March 2010

The Burien Planning Commission R - 7010
Burien City Council dAR L ©

c/o Susan Coles, Community Development Department Assis{ant : EN
The City of Burien v OF BUR‘-
400 SW 152" Street oyt b

Burien, WA 98166
To the Burien City Council and Burien Planning Commission,

I would like to comment on the Shoreline Management Plan that the Planning
Commission is currently working. After watching last weeks commission
meeting, | am pleased to see recognition of some of shoreline property owners -
inputs in the discussions and | appreciate their efforts. Given that however, | am
concerned that commission is still intent on completing the Burien SMP by the
end of March, especially with no plan to have additional public input. This
appears to be in total disregard to the 400 plus property owners, the ones most
impacted by the outcome, who signed a petition to the city council requesting
additional time and input. | believe there are many issues, which require time
and energy, to still be addressed.

. Although one of the goals. of the SMP Update is simply promoted as “no
net loss” of shoreline ecological functions, specific regulations directed at new
and the repair and replacement of existing bulkheads go far beyond that goal. It
holds shoreline property owners with existing structures primarily responsible for
meeting that goal..

It fails to recognize what those of us that have lived here for many years
understand, such as the seasonal wave activity, vessel wake impacts, typical
conditions and winters storms and the importance of hard shoreline armoring for
protecting our properties. The current SMP position does not consider the value
or reasonable use that the bulkheads provide.

None of this should infer that we are not ecologically inclined, we are probably
more attuned, and motivated, than anyone to the health of our shorelines, but the
language in the SMP puts our properties and significant financial assets at risk.

My intent in this letter is to focus on SMP Section 20.30.070 Bulkheads.
Outlined below are pertinent paragraphs from the SMP (bolded) that | am
concerned about followed by my comments.



1. Policies

a. New development should be located and designed to avoid the need
for future shoreline stabilization to the greatest extent feasible.
Replacement bulkheads have been defined as “new” thereby requiring
these structures to meet the same standards as those which never
existed. The goal of “no net loss” of shoreline ecological functions fails to
acknowledge that an existing bulkhead or hard shoreline armoring can be
replaced with a similar but more environmentally friendly hard structure
and still improve on the “no net loss” requirement. Repair, as opposed to
“new” or “replacement” does not appear to be addressed anywhere in the
SMP which | believe is an oversight. Perhaps language similar to the
primary structure repair vs replace language could be incorporated. (i.e. —
Catastrophic damages resulting in less than 75% of replacement value
can be repaired in existing location and configuration)

b. "Bulkheads should be designed to blend in w/ natural

surroundings......... "
This is a “policy” statement, not one of the regulations, but not very
practical and no guidance is provided. I've never seen a big cement wall
that blends in w/ anything, and could put unreasonable financial
constraints on the property owner. Nor have | seen any municipalities that
own the numerous ports and marinas in Puget Sound do anything to
comply with this. The city of Burien set precedence and demonstrated this
when property owners along the 16500 block of Maplewild requested that
some sort of visual improvements, etc be incorporated into the “great wall”
built during the Nisqually earthquake road repair. The City’s response
was that it was too expensive but apparently sees no problem levying
similar cost on the private sector.

e. "Where feasible, any failing, harmful. unnecessary, or ineffectual
structural shoreline armoring should be removed......
Dept of Ecology (DOE) has encouraged local governments to use the
“best available science” contained in reports and studies that are
inconclusive and are primarily aimed at the restricting of residential piers
and removal of residential bulkheads. The Grette Associates Shoreline
Analysis and Characterization report, that was also DOE funded, is used
as documenting support for the Burien SMP. This report maintains the
DOE party line that all armoring is harmful thereby starting w/ the blanket
assumption that all of our bulkheads should be removed. No mention is
made as to who pays for this removal.

No mention is made in the Grette document regarding a large body of
conflicting scientific data, that refutes a number of allegations identified in
the City’s version of “best available science”., I've included the link one



such document and can provide references to several others if

harm-from-nearshor
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Additionally, no attempt has been made to address the errors and
sweeping generalization in the Grette document, such as “shoreline is
hardened with ...private bulkheads...that affect littoral drift....during MOST
TIDAL STAGES” (page 12, Hydrolic Function). Since the majority of
bulkheads are “near” the Ordinary High Water Mark (OWHM), anything
below a high tide level should not be relevant. Additionally the sweeping
generalizations such as “armoring can intensify the flooding”, or “can
increase the nutrient load”, “can increase the “probability of landslides”.
These are all true statements of potential issues but they are not sufficient
justification for the enormous impacts to the private property owners being
identified in the SMP. .

The Grette document also addresses flooding w/ the comment “armoring
of the shoreline can hinder flow of floodwaters to and from the shoreline”.
This is contrary to CITY OF BURIEN Technical Report entitled COASTAL
FLOOD HAZARD ZONE DELINEATION dated June 29, 2007. which
states “This Technical Report documents the flooding hazard study and
map production for updating the City of Burien’s coastal BFE. The full
Burien shoreline was not studied, but only that part that is more intensely
developed and is exposed fo potentially damaging waves. FEMA
standards were applied to the data processing, hydraulic analysis
methodology, and mapping of calculated wave runup and overtopping
results”. .

The flooding scenario FEMA identifies is about storm surge creating wave
heights in the 2 -3 meter range (ref pages 15 and 16 of the above
reference Coastal Flood document), but Grette document uses the flood
plain determination to allege that bulkheads create flood scenarios from
the land side. It states "Twenty-six percent of Reach M3, and forty-eight
percent of Reach M4, is mapped as 100-year floodplain (Figure 8D).
Grette further states “As discussed previously, armoring can reduce the
ability of the shoreline to accommodate floodwater”. (Reference pages 13
& 14, and others of the City of Burien Shoreline Master Program update,
Shoreline Analysis and Characterization document)This so called
"scientific report” uses the FEMA data to support a totally contrary position
and further demonstrates why little dependence should be on placed on
this document for the purposes of creating such far reaching regulations.
Besides the misinterpretation of the FEMA flood designation, the majority
of the areas under consideration for SMP applicability are also deemed as
Critical Areas due to the steepness of the hillside arising from the




shoreline. Can someone please explain to me how a flood occurs on a 30
to 40 degree slope?

2. Regulations _

A. "Non-structural shoreline stabilization...shall be used....unless
project proponent demonstrates that a non-structural solution is not
feasible and there would be no net loss of shoreline ecological functions":

Replacement of existing structure does not constitute a “loss of shoreline
ecological functions. It would maintain the status quo. Replacement in
existing locations using current bulkhead design criteria will actually
improve the ecological function and still provide necessary protection of
the private property. Need to include some language on ‘repairs” as
opposed to replacement also. Reference response to Section 1(a) above.

B. "construction of bulkheads... are only permitted when non-structural
methods...are not feasible to protect a residence or other primary structure
or essential public facilities"

The above language excludes appurtenant structures such as boat
houses, garages etc that are common on a significant number of our
properties. State RCW 90.58, entitled Shoreline Management Act of
1971, (excerpts provided below) includes protection of appurtenances, the
city version eliminates that protection. This is unacceptable and
significantly impacts the value of our properties

Suggested wording would be: ....are not feasible to protect a residence,
er other primary structure, appurtenance, or essential public facilities

Excerpts from RCW 90.58
RCW 90.58.100 Programs as constituting use regulations — Duties
when preparing programs and amendments thereto — Program
contents. (6) Each master program shall contain standards governing the
protection of single family residences and appurtenant structures against
damage or loss due to shoreline erosion, .... The standards shall provide for
methods which achieve effective and timely protection against loss or
damage to single family residences and appurtenant structures due to
shoreline erosion.

RCW 90.58.290 Restrictions as affecting fair market value of property.
The restrictions imposed by this chapter shall be considered by the county
assessor in establishing the fair market value of the property

Incidentally, RCW 90.58.290 addresses regulations affecting fair market value of
property and property tax implications. Washington State Attorney General Rob



McKenna also addresses this in his Advisory Memorandum: Avoiding
Unconstitutional Takings of Private Property.

C. New structural stabilization measures shall not be allowed except
when the necessity to protect primary structures is demonstrated.......
Reference comments to item B above.

Suggested revision : ....to protect primary structure and appurtenances

D. An existing shoreline stabilization structure may be replaced with a
similar structure if the following apply:

i: ....protect the primary structure

Language needs to be revised fo include appurtenant structures and add
or where there is a need to protect established uses or structures from erosion
caused by currents, tidal action, or waves. (this language is taken from the DOE
guidelines

ii: Replacement walls or bulkheads shall not encroach waterward of
the ordinary high water mark (OHWM).....unless the residence was
occupied prior to Jan 1, 1992

Definition of OHWM Section VI-3, 20.40.100, states that OHWM means
the mark on lakes, streams and tidal waters that approximate the line of
mean high water as commonly evidenced by a mark upon the soil a

character distinct from that of abutting upland with respect to vegetation.

OHWM currently is about 4' up my bulkhead, but if the bulkhead failed
under storm conditions, vessel waves, or whatever, subsequent erosion
would take about 15 - 20 feet of my property and the new OHWM, as
"evidenced by a mark on the soil", would be in a significantly different
location, and diminish up to a quarter of my current dryland property. Loss
of this property re-establishes the measuring point for the 65’ building
setback requirements, seriously impacting the impact other SMP property
restrictions. The majority of my neighbors have similar situations.

The majority of these bulkheads, or their replacements, have been in
place for 30 to 50 years or more. Many of the bulkheads are waterwards
of the “natural” OHWM and back-filled at that time to create a raised level
surface adjacent to the shoreline. These areas are used for multiple water
oriented purposes related to shoreline recreation, water equipment related
storage, and along SW 172", for parking and parking structures. Loss of
these bulkheads in their current location is a serious detriment and
financial impact to the property owners.

Recommend this language be revised to say:
ii. Replacement walls or bulkheads shall not encroach waterward of the
ordinary high water mark or existing structure unless the structure to be



replaced currently exists in that location. unless the residence was
occupied prior to January 1, 1992, ....

F. Bulkheads shall be located and constructed in a manner which will
not result in adverse effects on littoral drift and adjacent properties.

Reference response to (d) above, plus:

"Best science" as provided in the consultant report that city is using pre-
supposes that bulkheads are detrimental to littoral drift which by inference
means all bulkheads as currently located have adverse effects whether
demonstrated or not. Therefore any replacement bulkhead could not be
replaced in it's current location. To base regulating on implications and
inconclusive data by saying that bulkheads can or could threaten the
ecosystem without solid substantiation with the significant impacts to the
affected property owners is untenable. The words “can “or “could” are
the same as saying “might”. “Might” is not the result of sufficient science
when discussing changes that will greatly affect our property values and
the city’s subsequent revenue for other more important things.

Regarding the "adjacent properties" portion of the clause, potentially if a
bulkhead fails, all neighboring bulkheads are at risk due to possible storm
surge, wave action around or behind the newly exposed ends.
Replacement bulkheads need to be built in such a manner that also allows
protection to neighboring bulkheads.

Note: City of SeaTac has some reasonable regulations relative to this
regarding replacement bulkhead alignment. Draft Cumulative Impacts
Analysis Component for City of SeaTacs Shoreline: Angle Lake, page 29
states: Shoreline stabilization solutions developed to replace existing
shoreline stabilization shall be placed along the same alignment as, or
landward of, the shoreline stabilization being replaced. ..

G. Bulkheads shall not be installed for the purpose of creating upland
by filling behind the bulkhead.

Many of the existing bulkheads did create additional land when they were
built decades ago. Replacing them in their current location should not
constitute “creation of additional” land, nor would it contribute to additional
loss of shoreline ecological functions. Replacement bulkheads should be
able to be rebuilt in the same footprint w/ the required amount of fill
required to get back to their previous configuration. In addition, reference
the response to D (ii) above.

Suggested revised language for this item would be as follows:



H.

Bulkheads shall not be installed for the purpose of creating upland by
filling behind the bulkhead, except where a structure is being replaced with
a similar structure and fill is part of the original construction. In this case,
no additional fill shall be added beyond what is needed to repair the
structure to its original form and capacity

The size & quantity of material utilized for the bulkhead shall be the

minimum necessary....

Who would want to fly on an aircraft, or drive a car, designed to
"minimum" standards? Five years ago a 60’ bulkhead in our area cost
~$70,000 and this regulation expects to build it to “minimal” standards.
Any property owner w/ that kind of investment deserves to have the best,
not the minimal, structure available,. Who is liable when this minimal
design fails? Will this be another case where the property owner is left
holding the bag?

How is damage from a non-minimal design demonstrated to have negative
impacts on shoreline ecological functions? If the "extra" material (i.e —
“factor of safety” such as bulkhead wall thickness) is placed on the
landward of OHWM? What about "wings" on the ends that project
landward protecting the property from end erosion, are these defined as
over and above "minimum" requirements? Unfortunately, since setback
measurements are taken from the inside face of the bulkhead, additional
wall thickness results in additional setback distances contributing to
another property owner issue.

This requirement combined with requirement "i" below, virtually .
guarantees there will be future bulkhead failures resulting in substantial
additional cost and burdens to the shoreline property owners.

Suggested language could be: The size and quantity of material utilized
for the bulkhead shall be the minimum necessary (including acceptable
engineering factors of safety) to protect the structure (and adjoining
properties if applicable) from the estimated energy intensity of the
shoreline hydraulic system

The maximum height of a bulkhead on the marine shoreline shall be

no greater than four (4) vertical feet above the OHWM.

OHWM is a relative position along significant portions of Reach’s 3 and 4.
Since the bulkheads were built waterward of what the “natural” OHWM
would have been given no human intervention, references to current
OHWM have different set of implications than “a mark along the soil”.



As such, this appears to be a case of ignorance on the part of the drafters
of this document. In conjunction with a high tide, four foot is woefully
inadequate to protect our properties from either storm surge or vessel
wake. Four to five foot vessel wakes are extremely common. Winter
storm surge, a regular event, prompted FEMA to designate portions of
Reach 3 and 4 as “flood plain”. The City of Burien's flood plain study
(referenced in my response to Section1. Policies (e) above) validated the
projected storm surge elevations, of 2 -3 meters. In 1990, a large quantity
(~ 20) of bulkheads in Reach 3 were destroyed from strong northerly
developed storm surge. In 2003, | was living in a house on SW 172nd that
had ~4 feet of bulkhead above OHWM and a storm sent waves and
driftwood into the front yard and basement, undermining part of my and
my neighbor’s bulkheads from the landward side. This is not an
uncommon occurrence. This is a guaranteed bulkhead failure
scenario that would include destruction of some primary structures
and umerous appurtenances.

I would recommend this clause be rewritten as follows: The maximum
height of a bulkhead on the marine shoreline shall be no greater than four
(4) vertical feet above the OHWM or in the case of a replacement
structure, the new structure height shall be no greater than the original
height of the structure to be replaced

Section VI-3, 20.40.095 Normal Protective Bulkhead means a bulkhead,
common to single family residences; constructed at or near the ordinary
high water mark to protect an existing single family residence, the sole
purpose of which to protect land from erosion, not for the purpose of
creating new land.

While not part of Section 20.30.070. This regulation needs to be reworded
to recognize existing bulkheads that do have fill and be consistent w/
recommended wording for items B and G above.

The subject of bulkheads is obviously extremely important to those of us living
along the Burien shoreline. Because of our geographical location, with such
severe wave action, the existing bulkheads, in their existing locations, provide
an extremely important function for the protection and utility of our properties.
Our shoreline experiences more extreme environmental impacts than many of
the other communities (i.e — Lake Washington) who are currently going through
this process, and needs to be tailored to recognize those factors.

| respectfully request you give consideration to the many points | have raised
above.

Thank you
Andrew Ryan
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Harm from nearshore development
almost zero.

Published September 26, 2009 Best Available Science , Real Science 2 Comments

Environmental Insight With a Touch of Real Science
by Don Flora (a real scientist and Bainbridge shoreline homeowner)

Editor’s note: For the last dozen or so years, shoreline protection and restoration activists have
worked feverishly to prove that Puget Sound has been “destroyed” by armoring and other human
activities. As Dr. Flora has shown, their own data disproves their hypothesis. Unfortunately, few
planners at the state or local level have scientific credentials. They believe what they want to
believe and we pay the price.

A well-known Northwest contract-research firm has shown that a broad array of man-
caused features along tidewater shores have no meaningful impact on “ecosystem
functions”. Despite an obviously vigorous and fairly complex effort, a relationship
between human-installed “stressors” and habitat factors was not found.

Statistical analyses of the studies’ data show that little of the variation in ecosystem
(habitat) functions can be explained by a large basket of stressors. The correlation of
multiple stressors with the welfare of nearshore habitats is not significantly different
from zero (Bainbridge Island) or extremely low (East Kitsap County).

The link beyond habitats to nearshore-dependent creatures was not explored because,
the analysts explained, science is not available to do so. Overall, then, no significant
correlation was found between human-caused nearshore features and marine life on
Puget Sound.

These results are consistent with other research that is summarized here. The results
are damaging for notions of the need for nearshore restoration and its prioritization.

These are results of nearshore assessments of Bainbridge Island and easterly Kitsap
county. Some 700 shore segments were analyzed. More than 20 human-imposed
“stressors” were rated, from buoys to bulkheads, from paths to piling, for each shore
segment. Also rated were estimates of habitat extent and welfare, based on 3 to 16
factors.

You can read Don Flora’s complete analysis of the Battelle report using the Scribd reader below

or download a copy here. If you like, you can download a copy of the Battelle report from the
COBI website.
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Donald F. Flora, Ph.D.

BS from University of Washington in Forestry and Geology. MS and PhD from Yale in Forestry.
40-years research experience in the natural sciences. Researcher-in-Charge of several forestry
research laboratories in Northwest, Oregon and Alaska. Former technical editor, Journal of
Forestry. Former head of National Fire Danger Rating System Research. Former head, National
Timber Harvest Issues Program. Former affiliate professor, University of Washington. Former
Director of Keep Washington Green Association (forest fire prevention), and 80-year family
history and experience of Puget Sound shoreline ownership and stewardship. Current area of study
involves the review of 3,500+ research papers on bufters, riparian zones, beach functions, and
fisheries.
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2 Responses to “Harm from nearshore development
almost zero.”

1 Albert Greiner October 13,2009 at 9:57 pm

It would be interesting to compare untouched Blake Island’s shoreline “processes” and biota
with comparable, but built upon & bulkheaded areas of Bainbridge.
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Reply
2 rkenneth October 20, 2009 at 3:42 pm

Indeed it would, but I can’t find any research on Blake Island’s nearshore environment. The
island is technically in Kitsap County, but it is a State Park. Since development of this
island isn’t anticipated, it may be that county-sponsored research is not required. However,
it would be an interesting “control” for other studies if it is in fact un-armored.
Ken Sethney
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Susan Coles

From: Gary Christianson [garychr@msn.com]
Sent: Tuesday, March 16, 2010 10:13 AM
To: Susan Coles

Subject: Shoreline Stabilization

March 15, 2010
To the Planning Commission:

First, sincere thanks for your work on the SMP draft. It's difficult work and you would probably like to see it done but
please don’t rush it, it's important. | want to call to your attention a couple of things about shoreline stabilization - or
bulkheads.

There is little, if any, reference in the draft to the REPAIR of bulkheads. The DOE guidelines refer to replacement as
being akin to new construction with the expected restrictions. Many bulkheads near Maplewild Avenue have been
there for decades and the property values are dependent on those bulkheads remaining there, whether they physically
hold up the primary residences or not. Owners protect their property by maintaining their bulkheads, and if the
structures crack or are damaged by an earthquake or storm, it seems owners have the right to repair them. The city of
Marysville put a simple sentence into their SMP that | believe should be in Burien’s: “Repair of existing shoreline
stabilization measures is allowed.” (period) | have no quarrel with the prohibitions on extending the structure water-
ward or increasing its size.

The other thing is the language in the draft that says the “maximum height of a bulkhead on the marine shoreline shall
be no greater than 4 vertical feet above the Ordinary High Water Mark.” Dozens of bulkheads on the Burien shoreline
are higher than that. Does that make them illegal or non-conforming? Does that mean they can’t be replaced or
repaired? Storms have sent powerful waves well over walls higher than 5 or 6 feet above the OHWM. History has
shown how high bulkheads need to be. The storm in the ‘90’s clearly proved some of the previous heights to be
dangerously low. It would be more appropriate for the SMP to limit the height to that of existing structures than to an
arbitrary and illogical 4-foot limit.

Thanks for your consideration of these points and for your hard work for our city.

Gary Christianson
15625 Maplewild Ave. SW



David Johanson

From:
Sent:
To:
Subject:

Importance:

Dear Mr. Johanson,

Terry Haigh [terryhaigh@mercedesbenzoflynnwood.com]
Monday, March 15, 2010 5:58 PM

David Johanson

Shoreline Plan

High

I have enjoyed your impartial and informative testimony at the Shoreline Management meetings
that I have been able to attend.

I would hope that you could let the SMP Commission know how important it is to be fair and
answer all the questions that still remain. As one member said last week "this is a long term
document”. It certainly will be and if they get it wrong it is wrong for a long time. Please
let them know that over 400 people in just a few days asked or a postponement so that all the
questions can be addressed. They are probably tired of this thankless task but it is just too
darn important to rush into at this time. It can be continued.

Thank you for listening,

Terry Haigh
3512 SW 172nd St
Burien, WA 98166



To: Mike Martin, City Manager (email: mikem@burienwa.gov)
cEIV ED

City of Burien R E
cc: David Johanson, Senior Planner (email: davidi@burienwa.aq\g}
City of Burien

cc: Dave Upthegrove, Chair, Parks & Natural Resources TY OF BUR\E‘-N
(email: Upthegrove.dave@leg.wa.gov) C\

Washington State House of Representatives

cc: Ted Sturdevant, Director (email: ted.sturdevant@ecy.wa.gov)
Department of Ecology

From: John Upthegrove
1808 SW 156th St., Burien, WA 98166 (email: cyndiu@comcast.net)

Re: Draft Shoreline Management Plan
Gentlemen,

At the Tuesday, March 9th Planning Commission meeting it was apparent that
the Shoreline Management Plan language comes primarily from the City of Burien
Comprehensive Plan. However, you seem to have overlooked an item in the
Comprehensive Plan that belongs in the Shoreline Management Plan.

In chapter 2 page 23 (2-23) of the Comprehensive Plan, under Special
Planning Area 2, the following text states:

Pol. SE1.3

Special Planning Area 2 includes the existing Ruth Dykeman Children’s Center
facilities on Lake Burien. While the City encourages and supports the continued
operation of the Center, any proposed change in use in the future should be
reviewed to ensure that:

a. Public access to the water is prohibited: and
b. The development supports the historical link with Old Burien.

While the Ruth Dykeman Children’s Center continues to operate a children'’s center
on the site, residential, office and accessory uses associated with the center should
be allowed. Minor expansion and modification of the children’s center uses and
structures should be allowed, if consistent with a City-approved Master Plan for the

property.

In order to maintain consistency, this language should be inserted in the
Shoreline Management Plan. It obviously applies, and without it one gets the
impression that the city is “cherry-picking” for the new Shoreline Management Plan.
Please make this letter and request a part of the public record.



March 12, 2010

To: Burien Planning Commission
Burien City Council
David Johanson, Senior Planner

From: Carol Jacobson
3324 SW 172" st.

Re: Response to issues discussed at March 9™ Planning Commission meeting regarding Burien’s
proposed SMP

After watching the proceedings from this meeting on-line, I am compelled to send yet another
letter trying to clarify issues that are critically important to shoreline homeowners. These issues
continue to be either ignored or glossed over superficially in these discussions. It is obvious from
listening to comments and questions at this meeting that members of the Planning Commission
do not understand how the language in some of these items will actually affect people living on
the shoreline. It is also obvious that city staff is only partially answering questions posed by
commissioners and leaving out critical pieces of information that will have a profound effect on
shoreline homeowners.

First, regarding the discussion about nonconforming structures and the table of information that
was provided by city staff comparing what other cities have done (very helpful information, so
thank you for that). The table presents information from 9 different cities. Two of the critical
concerns with Burien’s proposed language regarding the trigger for initiating the regulations
being proposed for nonconforming structures that are destroyed are % of destruction required
and whether that % is related to assessed value or replacement cost. Of the 9 cities reported on
in this table, only one other city requires 50%, while 6 require 75%, and it appears that 2 actually
allow replacement in kind regardless of % destruction. David tried to justify Burien’s 50% by
saying that it is consistent with other parts of the city and that if it were different it would be
“tricky” to administer, so for “ease of administration” Burien wants to keep 50%.

The goal of the SMA and shoreline master programs is not to make city staff’s job “easier”. One
size does not fit all when it comes to these shoreline issues. What may work for the rest of
Burien does not necessarily work for the shoreline areas. In fact, what works for one area of the
shoreline does not work for other areas due to individualized differences that must be taken into
account when coming up with regulations such as these. If that were true then we wouldn’t need
to have shoreline management plans in the first place. So just because Burien’s zoning code says
50% doesn’t mean it is right or that it should be applied to the shoreline areas, especially since it
will have potentially devastating effects on up to 80% of homes on the shoreline. Perhaps the rest
of Burien’s codes need to be changed to 75%, which is recommended by the state and adopted
by the vast majority of cities in this survey, if indeed there even needs to be a % specified at all.
Please note that all but one city uses replacement value rather than assessed value, which is what
Burien should also adopt. Also please note that there are NO VEGETATION REQUIREMENTS



listed as criteria for reconstruction in any of these cities, which is the even bigger issue with
Burien’s plan.

The real potential danger with this whole nonconforming issue is that once a structure meets
whatever trigger is decided upon, the real trouble begins for marine shoreline homeowners.
David continues to try to make it sound like its no big deal — homeowners can rebuild in the
same foot print and the “only thing that kicks in are the criteria.” Thus enter the vegetation
requirements, and therein lies the problem for probably 80% of homes on the marine shoreline.
Let me use my own as an example:

I live on SW 172" St. and the road is literally in my front yard about 3 feet outside my front
door. The 50 foot buffer plus the 15 foot setback puts that magic line inside my house, therefore I
am automatically nonconforming. If my house is destroyed and I have to meet the vegetation
requirements set forth in 20.30.040 of the Burien SMP, I will not be allowed to rebuild. My lot is
40 feet wide, so 40 feet times the 50 foot buffer = 2000 sq feet. According to the vegetation
requirements 75% of that buffer (in my case 1500 sq fi) would have to be vegetated — which is
impossible for me to do because it would require planting in the roadway. Therefore, since we
cannot meet the vegetation requirement we would not be allowed to rebuild. This applies to
every house on SW 172" St. and the rest of the houses in the M4 reach as well as to most of the
houses in the M3 reach. I don’t know about M1 or M2 but I suspect many of them would also be
unable to meet this requirement.

Because most of us on the shoreline have a steep hill behind our house which prevents us from
becoming “conforming” in terms of buffers and setbacks, I am requesting that Burien change
section 20.35.045 (4) to read:

Nonconforming structures that are destroyed, deteriorated, or damaged by fire, explosion,
flood, or other casualty may be reconstructed to those configurations existing at the time
the structure was damaged provided that the following criteria are met:

The structure must be located landward of the OHWM

Reconstruction shall result in no net loss of shoreline ecological function
Reconstruction shall not increase the extent of nonconformity

An application is filed to reconstruct the structure within 18 months of the date
of the damage.

g Ep

At a very minimum, if the above language is not adopted, the % destruction needs to be 75% of
the replacement cost and the vegetation requirements need to be deleted from the document as
they relate to nonconforming structures since they are impossible for most existing houses to
meet. In addition, our ability to get insurance, to obtain financing, or to sell our homes would
most likely be negatively impacted by constrictions placed on our property by the proposed SMP
wording.

Please consider the REAL LIFE IMPLICATIONS of the words you are reading in this
document before you decide that they “sound reasonable”!

Thank you for your time and consideration of this request.
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